THE 


INSURANCE LAW JOURNAL 


Vou. XIII. 


DIGEST OF DECISIONS 
IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 


AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


AGENT. 

$64. Fire.— Of Company and of Insured.— Limitation.— 
Knowledge of Agent.— R. agreed to keep plaintiff insured in 
three good companies, and procured three policies, one being 
that of the P. Company, of which he was agent. The company 
instructed R. to cancel ; he accordingly transferred the premium 
account from the P. cbmpany to the K. company, of which he 
was also agent. But the insured had not been notified at the 
time of loss and had not returned the P. policy. After notifica- 
tion to the P. company of the Joss, this company having become 
embarrassed, proofs were furnished to the K. company, but suit 
was not begun within the time required by contract. Held, That 
R. acted as agent both of the company and the insured, and _ his 
knowledge was that of the insured. 

Held, That the insured cannot avoid the limitation on the 
ground that he had no knowledge of it, and his agent was not 
authorized to assent to it while insisting on the authority of R. 
to make the contract of which it was a part. 


Patten vs. Ins. Co., 40 N. H., 375. 


Hdd, That in a suit at law the contract could not be altered 
by parol evidence. 
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Preston vs. Ins. Co., 58 N. H., 76, 77; Webster vs. Webster, 33 N. H., 
18, 25 ; Glass vs. Hulbert, 102 Mass., 24, 34-36. 


Tasker vs. Kenton Ins. Co. 
Rep’d Jour’l, p. 327. N. H.8 0. 


§ 65 —Lire.— Effect of Defalcation on Commissivns and Con- 
tract.—Liability of Sureties—Where an agent is justly removed 
for defalcation, he forfeits the right to subsequent commissions 
on renewals, and they cannot be allowed as a set-off against the 
deficiency in an action against the sureties. There is an implied 
condition that the servant will honestly perform his duties in all 
contracts of hiring, and if guilty of radical unfaithfulness or 
gross misconduct, he forfeits all right to compensation. 

Bixby vs. Parsons, 49 Conn., 483 ; Champion vs. Hartshorne, 9 Conn., 
564; Calls vs. Brouncher, 4 Carr & Payne, 518; Wood on Master and 
Servant, 166 ; Myers vs. Knickerbocker Life Ins. Co., to Bigelow’s Life 
and Accident Insurance Report, 149; Ensworth vs. N. Y. Life Ins. Co., 7 
Am. Law Register, New Series, 332 ; Spaulding vs. N. Y. Life Ins. Co., 61 
Maine, 329 ; Partridge vs. Phoenix Life Ins. Co., 15 Wallace, 573. 

The agency under the contract could only be terminated by 
sale by the agent with consent of the company, or by the death 
of the agent, when the company would make some arrangement 
whereby the heirs might receive the equitable value of the 
agency. Held, That the agent was entitled to his position while 
not in fault, and his removal would render the company liable 
for damages. But his default carried with it the loss of commis- 
sions and of the agency for all purposes whatever. Held, That 
funds received by sub-agents were legally received by the agent 
and his sureties even liable for defaleations in his accounts aris- 
ing from this source. Held, That the company was not bound 
to inform the sureties of the nature and extent of their obliga- 
tions. . 

Phenix Mutual Life Ins. Co. vs. Holloway. 


Rep’d Jour’l, p. 354. 


ASSIGNMENT. 


§ 66. Lire.—Title and Righ’s of Parties in case of.—The as- 
signment of a policy of life insurance as collateral security for 
advances made to a third person vests the legal title to the pol- 
icy in the assignee. The interest of the owner of the policy 





188 4. ] Mortgage. 323 


only extends to what remains of it after such advances have been 
paid. Until such advances have been paid, the owner of the 
policy, although he is under no obligation to repay the same, is 
not entitled to have it surrendered to him, or to receive the 
amount due thereon. 

Gilman vs. Curtis. 

Rep’d Jour’l, p. 327. 


MORTGAGE. 

$67. Fire.—Foreclo,ure Avoids the Policy.—Pleading.—A re- 
ply is not admissible except to a counter-claim, or to plead mat- 
ter in avoidance of the defense set up by the answer; and in 
such case the reply necessarily admits the matters so set up by 
defendant, and when the matters pleaded in avoidance thereof 
are not proved, defendant is entitled to judgment. A reply 
must be regarded as presenting nothing more than matter in 
confession and avoidance, and a general denial of the allegations 
of the answer cannot be considered. Where a policy of fire in- 
surance coatains a condition that it shall become void upon the 
foreclosure or attempted foreclosure of a mortgage upon the 
premises, it becomes absolutely void upon a foreclosure without 
any act or notice on the part of the insurance company. 

Supple vs. Iowa St. Ins. Co., 58 Iowa, 29 ; [S. C., 11 N. W. Rep., 716 ;] 
Titus vs. Glens Falls Ins, Co., 81 N. Y., 410; McIntire vs. Norwich Ins. 


Co., 102 Mass., 230; Wood Ins., 550. 


Meadows vs. Hawkeye Ins. Co. 
Rep’d Jour’l, p. 377. Towa 8. C. 


MUTUAL COMPANY. 


$63. Frire.—Limitation of Corporate Powers to Contract.— 
Cannot Waive Provision wn Charter Requiring Incumbrance to be 
Expressed in Policy.—Authority of Agent.—Estoppel.—If a mu- 
tual company cannot issue a binding contract of insurance 
through want of corporate power, and there can be no waiver by 
the corporation itself, neither can there be through the acts of 
its agents or solicitors. An insurance company is limited in its 
corporate acts and in the method of exercising them by the power 
prescribed in its charter, and where the charter prescribes the 
manner in which the act shall be done or the policy shall be 
void, the company cannot waive the performance of such act in 
the prescribed manner. Where the charter prescribed that valid 
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insurance should only be made on unincumbered premises unless 
the incumbered were expressed in the policy, and the premises 
were incumbered by judgments which were not expressed, knowl- 
edge on the part of the company of such incumbrances cannot 
be set up as a waiver of forfeiture. 

*Ind. Ins. Co. vs. Brehm, 38 Ind., 578; Head vs. Prov. Ins. Co., 2 Cranch, 
127 ; Wood on Fire Ins., sec. 112; Commonwealth Ins. Co. vs. Moninger, 
18 Ind.. 352 ; Cox vs. Aétna Ins. Co., 29 Ind., 586 ; Couch vs. City F. Ins, 
Co., 38 Conn., 181; Security Ins. Co. vs. Fay, 22 Mich., 467; Blanchard 
vs. Atlantic Mutual Fire Ins. (o., 33 N. H., 9; Hutchinson vs. Western 
Ins. Co., 21 Mo., 97 ; Worcester Bank vs. Hartford Fire Ins. Co., 11 Cush., 
265 ; Pendar vs. American Mut. Ins, Co., 12 Cush. (Mass.), 469 ; Simpson 
vs. Penn. Fire Ins. Co., 38 Penn. St., 250 ; Fabyan vs. Union Mut. Fire 
Ins. Co., 33 N. H., 203. 

Where both parties to a transaction have equal knowledge or 
means of knowledge of all the facts there can be no valid es- 
toppel. 

Greensburg ete. Turnpike Co. vs. Sidiner, 40 Ind., 424; Long vs. An- 
derson, 62 Ind., 537; Lash vs. Rendell, 72 Ind., 475; Robbins vs. Magee, 
76 Ind., 381; Buck vs. Milford, 90 Ind., 291. 

Leonard vs. American Ins. Co. 

Rep’d Jour'l, p. 361, Inp. 8. C. 


PREMIUM. 


$69, Lire.—Non-payment Forfeits Right to Commuted Poticy. 
—Parcl Evidence.— Prospectus.—Notice.—The policy provided 
that after due payment of premiums for two full years, a full 
paid-up policy will be issued if requested for as many fifteenths 
as there sliall have been complete annual premiums paid ; also 
that the premiums should be paid on or before the days when 
they were due, and in case of violation of its conditions it should 
be void, and all payments forfeited. Held, That failure to pay 
the premiums when due forfeited the entire policy and all right to 
claim a paid-up policy became void. 

Bussing vs. Ins. Co., 34 Ohio, 225; People vs. Widows Ins. Co., 15 Hun, 
8. Distinguishing Dorr vs, Ins. Co., 67 Me., 488; Johnson vs. Ins. Co., 9 
Ins. L. J., 189, and Mentgomery vs. Ins. Co,, 8 Ins. L. J., 300. 


Paro] evidence and prospectuses are not admissible to vary 
the terms of the policy unless equity will reform it on the ground 
of fraud or mistake. 
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Reese vs. Ins. Co., 28 N. Y., 516; Martin vs. Bevins, 19 P. F. Smith, 
459; Thorn vs. Worflein, 12 W. N. C., 429. 
Smith vs. National Life Ins. Co. 


Rep da Jour’l, p. 330. 


PREMIUM NOTE. 

§$ 70 Lire.— What Constitutes payment of Premium.—Pleading— 
Evidence.--The policy provided that “after the full amount of 
two or more annual premiums (including any premium note or 
notes, with the interest thereon) shall have been made in cash, 
the insured should be entitled to a paid-up policy upon default 
in the payment of any premium or interest.” Held, ‘lhat to 
entitle to a paid-up policy, tue full amount of two premiums, 
including notes and and interest, must be paid in cash. A party 
who has the burden of the issue cannot successfully answer to 
his adversary’s evidence. 

Fritz vs. Clark, 80 Ind., 581; Ruff vs. Ruff, 85 Ind., 431. 

A party who admits the claim of his adversary, assumes the 
burden of the issue and undertakes to establish his defense, will 


not thereafter be permitted to question or withdraw such admis- 
sion, whether his defense is assailed by a demurrer to the evi- 
dence or not. 


Stanley vs. N. W. Mut. Life Ins. Co. 


Rep’] Jour’i, p 347. Inb. 8. C. 
USURY. 


$71. Lire.—Requiring a Policy to be Taken in Case of Loan.— 
Estopped.—tIt is not necessary in a trust deed to pass the interest 
of assigns specifically when it passes the whole interest of the 
owners. It is intimated that where the highest interest allowed 
by law has been reserved in connection with a loan, the addi- 
tional requirement that the borrower should take a life policy in 
connection therewith, is usurious. But where the land given as 
security for the loan has already been sold for default in interest, 
with the acquiescence of the borrower, he will be estopped from 
setting up usury to avoid the sale. The borrower should have 
filed a bill to enjoin the sale on the ground of usury. 

Perkins vs. Conant, 29 Ill., 184, Carter vs. Moses 39 Ill., 539. 


Tyler vs. Mass., Mut. Life Ins. Co. 
Rep’d Jour’l, p. 372. 
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VACANCY. 


$72. Erre.—What Constitutes—A dwelling left vacant for 
three months, is vacant within the policy. The hiring of a house 
and placing in it a pail, serubbmg-brush and mop, preparatory 
to cleaning for occupancy is not an occupancy within the policy. 

Ashworth vs. Builders Ins. Co., 112 Mass., 422. 

Liich., vs. N. B. & Mer. Ins. Co. 
Rep’d Jour’l, p. 381. Mricu. 8. J C. 
WAIVER. 

§ 73. Fire.—O/ Premium by Agent.— Of Proofs by Demand for 
Cancellati:' n.—D., a broker applied for insurance for plaintiff to 
G. the agent of the defendants and the policy in suit among 
others was sent. The defendant notified G. to cancel imme- 
diately, instead of which G. wrote to D. for printed forms for the 
purpose of first placing the insurance elsewhere. The property 
burned shortly after. G. on being notified, wrote to D. that the 
policy had been canceled and the insurance placed in the R. 
Company and requesting the first policy returned. D. instead sent 
the premium for that policy, which was returned in a letter. D.- 
sent the letter back unopened. G. had full authority to receive 
moneys, and to countersign, issue and renew policies subject to 
regulations and instructions of the company. 

The policy stipulated that it should not be liable until the 
premium was actually paid to the company. Held, That an.agent 
with general authority has power to waive the payment of pre- 
miums, in regard to time. Held, That where a company insists 
on a cancellation of the policy, this probably amounts to a 
waiver of a right to require proofs of loss. 

Portsmouth Ins. Co. vs. Reynolds, 32 Gratt., 613; Allegre vs. Maryland 
Ins. Co., 6 H. & J., 298; Graves vs. Ins. Co., 12 Allen. 391; Nov. & U.S. 
Trans., Co. vs. Ins. Co., 34 Conn., 561; Girard Co. vs. York Co., 97 Pa., 
St., 15; Bennett vs. Ins. Co., 14 Blatch., 422; 9 How. (U.S.),196. May 
Insurance, p. 469. 

Ball & Sage Wagon ts. Aurora F. & M. Ins. Co. 

Rep’d Jour’l, p. 367. Inv. 8. 0 





Gilman vs. Curtis. 


REPORT OF DECISIONS 
RENDERED IN INSURANCE CASES, IN THE UNITED STATES 


SUPREME AND CIRCUIT COURTS, AND IN 'THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


Sy 


SUPREME COURT OF CALIFORNIA. 


Appeal from a Judgment of the Superior Court for the City and 
County of San Francisco. 


GILMAN 


Us. 
CURTIS.* ) 


The assignment of a policy of life insurance as collateral security for advances 
made to a third person vests the legal title to the policy in the assignee. 
The interests of the owner of the policy only extends to what remains of it 
after such advances have been paid. Until such advances have been paid, 
the owner of the policy, although he is under no obligation to repay the 
same, is not entitled to have it surrendered to him, or to receive the 
amount due thereon. 


Hanton and Tyter, for Appellant. 
Sieperst and Suarp, for Respondent. 

Ross, J. 
To this suit Gilbert Curtis and the Aitna Life Insurance Company 


* Opinion filed February 28, 1884. From Chicago Legal News. 
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were originally made defendants. The controversy grows out of a 
policy of insurance issued by the company upon the life of one A. 
W. Tucker. The complaint charges that the policy was issued upon 
the life of Tucker and delivered to one Esther Cordelia Curtis, who, 
it is alleged, paid the premiums thereon. It is not alleged to whom 
the policy was made payable. There are, however, allegations and 
findings to the effect that Esther Cordelia Curtis assigned the policy 
to the plaintiff, who subsequently caused the same to be assigned to 
the defendant, Gilbert Curtis, as security for certain advances to be 
made by him for and on account of the said Esther Cordelia Curtis. 

The findings are, that the advances so made, for the security of 
which Gilbert Curtis received the policy, amounted to four thousand 
and seventy-one dollars and twenty-one cents. There is nothing in 
the case to show that the plaintiff became personally responsible for 
those advances. The prayer of the complaint is for a decree to the 
effect that the plaintiff.is the owner of the policy, and entitled to 
collect and receive from the insurance company the money for which 
it was issued—the insured having deceased ; that the interest of the 
defendant, Gilbert Curtis, therein, be determined ; that he be re- 
quired to assign and deliver to the plaintiff the policy, and he failing 
to do so, that the clerk of the court execute such assignment, and 
that both defendants be restrained from disposing of the policy, or 
the moneys mentioned therein, to others than the plaintiff. There 
was also a prayer for general relief. The record discloses no serv- 
ice of process on or appearance by the Atna Life Insurance Com- 
pany ; but the judgment entered in the cause recites that the action 
was “dismissed as against the AZtna Life Insurance Company and 
the intervener herein.” The sole parties to the suit are, therefore, 
the plaintiff and the defendant, Gilbert Curtis. 

The following is the decree entered in the court below :— 

“ Now, therefore, by reason of said verdict and findings, it is or- 
dered that judgment be entered herein in favor of the plaintiff, and 
against the said Gilbert Curtis, as of the date of said verdict, to wit, 
on the ninth day of May, 1881. 

“Tt is therefore further ordered, adjudged and decreed that the 
plaintiff is the owner of the policy of insurance, number 81,308, is- 
sued by the Aitna Life Insurance Company upon the life of A. W. 
Tucker, deceased, which said policy of insurance was issued upon the 
life of said A. W. Tucker, for the sum of ten thousand dollars, and 
which was duly assigned, transferred, and set over to the plaintiff as 
alleged in plaintiff's complaint. 
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“ That while the plaintiff was the owner of said policy of insurance, 
she assigned and caused the same to be transferred to the defendant 
Gilbert L. Curtis, in trust, to secure future advances to be made by 
the defendant Gilbert L. Curtis, to pay Judge Swift and the Sacra- 
mento Bank certain liens and claims that they had, or claimed to 
have, upon said policy of insurance. 

“ And the jury having found, by their verdict, that the defendant 
Gilbert L. Curtis had, at the date of their said verdict, advanced the 
sum of four thousand and seventy-one dollars and twenty-one cents, 
which amount they found to be due him for money so advanced as 
aforesaid, the said defendant, Gilbert L. Curtis, is therefore entitled 
to receive said amount so found to be due, less the cost of suit, and 
that the said policy of insurance is subject to said trust and pay- 
ment of said sum of four thousand and seventy-one dollars and 
twenty-one cents, which amount is to be paid to the defendant, Gil- 
bert L. Curtis when said policy shall be paid by the tna Life 
Insurance Company. 

“And the plaintiff, upon the payment of the said sum is entitled 
to have and receive from the said Gilbert L. Curtis a surrender and 
re-conveyance of said policy, and that the said plaintiff is entitled to 


receive from the Adtna Life Insurance Company the whole amount 
due,upon said policy. And the plaintiff is entitled to have and re- 
cover from the said Gilbert L. Curtis her costs in this action, levied 
at the sum of five hundred and nineteen dollars and thirty-two 
cents.” 


The decree as entered is, we think, obnoxious to some of the ob- 
jections urged by counsel for appellant. As the jury found, and the 
court approved and adopted the finding, that the plaintiff assigned 
the policy to the defendant, to be held by him as collateral security 
for certain advances to be and which were made by him, the legal 
title to the policy passed by the assignment to the defendant. The 
court should not, therefore, have adjudged the plaintiff the owner of 
the policy, and entitled to receive from the insurance company the 
whole amount due upon it. The interest of the plaintiff in the policy 
isin what remains of it after the advances, for the security of which it 
was assigned, have been satisfied. To that excess plaintiff is equit- 
ably entitled. But since the defendant was by the assignment in- 
vested, not only with a lien upon the policy, but with the legal title 
thereto as security for his advances, it is clear that he cannot be 
made to surrender it to the plaintiff until the advances made by 
him are repaid : and since there is no personal obligation on the 
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plaintiff to repay the advances, and the policy does not appear to 
have been paid, we do not see what other decree can properly be en- 
tered on the findings than one declaring the interests of the re- 
spective parties in and to the policy, and the moneys growing out 
of it, and directing the defendant to seek the enforcement of its 
payment, and in the event its payment that defendant, after deduct- 
ing the amount of the advances for the security of which the policy 
was assigned, pay the remainder to the plaintiff. The plaintiff is 
also entitled to costs of this suit. 

Cause remanded, with directions to the court below to modify the 
judgment so as to accord with the views above expressed. 

McKinstry and McKesr, JJ., concurred. 


SUPREME COURT OF PENNSYLVANIA, E. D. 


Error to the Court of Common Pleas No. 2, of Philadelphia. 


WILLIAM HASTIE SMITH, er vx. 
v8 


THE NATIONAL LIFE INS. CO., U.S. A.* 


The policy provided that after due payment of preniums for two full years, 
a full paid-up policy will be issued if requested for as many fifteenths as 
there shall have been complete annual premiuins paid ; also that the pre- 
miums should be paid on or before the days when they were due, and in 
case of violation of its conditions it should be void, and all payments 
forfeited. 

Held, That failure to pay the premiums when due forfeited the entire policy 
and all right to claim a paid-up policy became void. 

Crark, J. 
The policy in suit was issued by the National Life Insurance Com- 
pany, of the U.S. of America, on the 20th of October, 1868. It was 


upon the life of William Hastie Smith, to his wife Isabella, in the 





* Opinion rendered, October 6, 1883. 
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sum of three thousand dollars. The consideration of the contract, 
apart from the representations made in the application, was the 
sum of $46.59 in hand paid, and the same annual payment of a like 
sum, on or before the 20th of Octo»er and April in every year, during 
the continuance of the policy, until fifteen full payments were made, 
the last to be made on the 20th of Apri', 1882. 

The policy contained the following provision :— 

“And the said company further agree, that after due payment of 
premiums tor two full years, they will, if requested, on the surren- 
der of this policy, duly receipted, irsue another policy, payable as 
herein provided, on which no further premium shall be required on 
the li‘e of the person whose life is hereby insured, for as many 
fifteenth parts of the original amount, hereby assured, as there shall 
have been complete annual premiums paid.” 

The plaintiff paid the premiums regularly for ten years, the semi- 
annual premium for October, 1878, and those subsequently occurring 
were not paid. On the 2d of October, 1880, application was made 
for a paid-up policy for $2,000, being ten fifteenths of the amount of 
the original, according tu the provision of the clause above quoted. 
This application was refused by the company, upon the ground, that 
under the express terms of the policy, the plaint-ffs had forfeited 
their rights under it, by non-payment of premiums. This action 
was, therefore, brought to recover damages for such refusal. 

In the clause quoted, there is no limitation as to the time when a 
policy must be surrendered, in order that the holder may receive a 
paid-up policy, for a fractional part of the original sum, excepting 
that the surrender must be “after due payment of premiums for 
two full years.” 

The policy further provides, however :— 

“This policy is issued and accepted by the insured, and the 
holder thereof, on the following express conditions and agreements : 

Second, that the premiums shall be paid in cash on or before the 
days upon which they become due at the branch office of said com- 
pany, in the city of Philadelphia, or to their duly authorized agents, 
when they produce receipts signed by the president or secretary. 

Fifth, that in case of the violation of the foregoing conditions, or 
any of them, or of the insured dying by his own hand, or in conse- 
quence of violating the laws of the United States, or of any nation, 
State or province, this policy shall become null and void, and all 
payments thereon shall be forfeited to said company.” 

Under the rule of construction, which requires that full effect 
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must be given to every stipulation in a contract, the provision, first 
quoted, must be real in connection with the second and fifth condi- 
tions. The obvious and natural meaning of these conditions, taken 
together is, that unless the premiums are paid on or before the day 
upon which they become due, respectively, the entire policy shall 
become void, and all payments made shull be forfeited to the com- 
pany. The payment of the premiums constitutes not only the con- 
sideration, but the condition of the contract. 

The provision for forfeiture is not limited to the annual premiums, 
it is general, aud applies to all. In the previous clauses of this 
policy, the number and amount of these premiums are particularly 
specified, and the time is fixed for the payment of each, the last being 
payable on the 20th day of April, 1883. 

The second condition requires that the premiums shall be paid in 
cash on or before the days upon which they become due. There is 
no discrimination or distinction ; the condition is applicable to all. 
The effect of the secon 1 and tifth conditions, therefore, whan read in 
connection with the previous cliuse, providing for a surrender of the 
origin U and the issue of a paid-up policy, is to abridge its operation, 
and only to give it effect where that surrender is made in the life- 
time of the policy. That is to say, during some current yeur for 
which payment has been made, and before or on the day the annual 
premium is payable. If any condition of the pclicy is violated, the 
whole instrument, by its own terms, is rendered null and void, and 
when the policy became void, none of its provisions remained, 
neither party had any further rights under it. 

The policy was, however, by its terms, non-forfeited, if the assured 
chose, at the proper time, to avail himself of the right it secured. 
He had a special right, pecul‘ar to the holder of this class of policies, 
upon discovering his inability to pay at the time fixed by the condi- 
tion of his contract, to surrender and avoid a forfeiture. That right 
existed until forfeiture occurred ; then all rights ceased. 

This construction results from the obvious force of the language 
employed ; indeed the words of the policy admit of no other. A 
condition in a policy of insurance being the language oi the com- 
pany, must, if there be anv ambiguity in it, be taken most strongly 
against them ; if reasonably susceptible of two interpretations, it is 
to be construed in favor of the assured, so as not to defeat, without 
plain necessity, his claim to indemnity, which it was his object to 
secure. But we discover no ambiguity here ; the expression of the 
policy is clear, and its meaning unmistakable. Any other construc- 
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tion would be plainly contrary to the express condition that if the 
policy became null and void, all paymen‘s made thereon shall be for- 
feited to the said company. 

The several contracts upon the construction of which were ruled 
the cases of Dorr vs. Ins. Co., 67 Me., 438; Johnson vs. Ins. Co., 9 
Ins. L. J., 189, and Montgomery vs. Ins. Co.,8; Ins. L. J., 300, 
were not similar in their provision to that in suit. 

In each of these cases, it was pla‘nly stipulated, that if after pay- 
ment of a certain number of the premiums, those subsequently ac- 
cruing were not paid, when due, and forfeiture ensued, the company 
would still be liable, for such part thereof as is proportionate to the 
annual payments made. These cases are, therefore, not in point ; 
they are distinguished in this, that they were policies which were 
non-forfeitable, and which had an acknowledged value after a failure 
to pay a premium. 

Tre case of Bussing vs. Ins. Co., 34 Ohio, 226, is, however, in all 
respects similar to this. The policy in that case contained substan- 
ially the same provisions for a paid-up policy, followed by a condi- 
tion, “ that if the amount of any annual premium, herein provided 
for, is not fully paid, with interest due thereon, on the day or in the 
manner so provided for them, this policy shall be null and void, and 
wholly forfeited, and in case the policy becomes null and void, all 
payments made thereon, and all dividends and credits accruing 
therefrom, and remaining unpaid shall be forfeited to the company.” 
It was held that the right of the policy-holder to make the ex- 
change, was required to be exercised during the life of the policy. 

It was not the intention of the parties, in the event of the policy 
becoming void, on default in the payment of premiums, that it 
should still remain good as a policy pro fantv for the premiums 
which had been paid. To the same effect in the case of People vs. 
Widows Ins. Co., 15 Hun., 8. 

In the case of Mitchell vs. Ins. Co. (U. S. C. C., Mass.), relied 
upon by plaintiff in error, the provision for a paid-up policy, and the 
condition upon which the original was issued and accepted, are in 
most respects similar to the provision and conditions of the policy in 
suit, but that caseis distinguishable from this in the fact that the con- 
dition was expressly “ subject to the provisions of ch. 186 of the Acts 
of the Legislature of Massachusetts, in the year 1861, entitled an 
Act to regulate the forfeiture of policies of Life Insurance.” 

The statute referred to continued in force all life policies for a 
time reckoned according to their net value, provided that notice of 
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the claim and proof of the death should be submitted to the com- 
pany, within ninety days after the decease of the assured. The 
assured had paid eight annual premiums, including that due June 
Ist, 1873. He died December 17th, 1877. The bill alleged that 
the payments upon the policy were sufficient, under the statute of 
Massachusetts, referred to in the policy, to continue it in force until 
after the death of the assured. 

The defendants maintained that the two clauses taken together 
meant that the option must be exercised before there was any for- 
feiture. 

The learned court, Lowet1, J., although admitting the case of 
Bussing’s Ex’s vs. Union Mutual Life Insurance Co., sua, was au- 
thority for this construction, and that it seemed to reconcile the 
apparc nt discrepancies in the two clauses, and to be consistent with 
all the words used, “after much doubt,” adopts the plaintiff's con- 
structi n, assigning as a reason for so doing that “the assured in 
readin’ his policy would suppose that he need give himself no un- 
easiness about the premiums, for that he could always be sure of a 
policy as large as those he had paid would warrant.” 

We are inclined to adopt the construction, which is consistent with 
all the words used, “and reconciled all apparent discrepancies,” 
rather than one which results from the belief of what the defendant 
might suppose “on the reading of the paper.” But the court adds : 
Even if we supplied the words, “while the policy is in force,” the 
policy was in full force, for the whole amount when the assured died. 
It was in force in all respects, and to all intents and purposes, and 
subject to be forfeited if the assured did any act prohibited by the 
conditions, such as traveling in certain countries, and engaging in 
certain occupations. 

In other words, up to this time, it was not forfeited at all, except 
as to the right of extending it beyond the time to which the statute 
extended. 

We are of opinion, therefore, that the court below was right in 
entering judgment for the defendant, on the demurrer to the defend- 
ant’s special plea. 

The testimony offered, the exclusion of which is complained of in 
the 2d and 3d assignments, was clearly inadmissible; it was a matter 
of no moment what statements the defendant’s agents may have 
made on other occasions to other people as to the effect of this form 
of policy, nor was it material how others in the same line of business 
may have construed it. 
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We are of opinion, also, that the court was right in refusing to 
take off the non-suit entered at the trial ; the policy defines the right 
of the parties. Its terms cannot, in the absence of fraud or mis- 
take, be varied by parol proof of what transpired at the time. When 
equity would set aside or reform the instrument, parol evidence is 
admissiblé to contradict or vary its terms, but not otherwise. As 
expressed by Mr. Justice Williams, in the case of Martin vs. Beveuns, 
17 P. F. Smith, 459, where parties without any fraud or mistake, 
have deliberately put their engagements in writing, the law de- 
clares the writing to be not only the best, but the only evidence 
of their agreement, and we are not disposed to relax the rule, nor 
as stated by Mr. Justice Green in Thorn vs. Worflein, 12 W. N. 
C., 429, “can we throw the whole case into the jury box on the 
ground of fraud, simply because one of two parties to a written 
contract testifies, that there were patrol stipulations contradictory of 
the terms of the writing, agreed to at the same time. There must 
be evidence of fraud, other than that which may be derived from 
the mere difference in the parol and written terms.” The principles 
which govern the admission of parol evidence, affecting written in- 
struments, are well established. For some purposes which are well 
defined, it is admissible, Martin vs. Bevens, supra; but as a general 
rule it is not received to contradict or vary the terms of a written 
agreement. The pamphlet is not referred to in their policy ; it is 
not annexed io it. It contains statements of the company as to the 
special features of the several forms of the contract, which they are 
authorized to make, but in the absence of proof of fraud or mistake, 
all previous regulations and propositions, in relation to the contract, 
are merged in the final agreement. 

In the case of Reese vs. Ins. Co., 23 N. Y., 516, a “ prospectus ” 
was offered in evidence for the same purpose, for which the pam- 
phlet was offered here, and in a cause somewhat similar in its facts. 
The prospectus offered thirty days grace in payment of premiums, 
and contained a clause, “ every precaution is taken to prevent a for- 
feiture of the policv,” but the prospectus, in the court of appeals, 
was held to be inadmissible to affect the company under their con- 
tract, as a proof of waiver by way of estoppel. 

It is con‘ended thit the failure of the defend int company to send 
the customary notice, excused the plaintiff's default. By the terms 
of the contract, it was certainly the duty of the assured to pay on 
the day stipulated, whether he received notice or not. He knew, or 
was bound to know, the several dates at which the premiums were 
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due, and his neglect to pay was at his own peril ; the company was 
under no obligation to give the notice. Thompson vs. Ins. Co., 
46 N. Y., 674. | 

Assuming, however, that the assured may have been misled by 
the company’s course of business, there can be no apology or excuse 
for two whole years’ neglect upon that ground. Such a default 
could not be traced to the misleading effect of the company’s uni- 
form practice in sending notices. 

The judgment is therefore affirmed. 





Tasker vs. Kenton Ins. Co. 


SUPREME COURT OF NEW HAMPSHIRE. 


TASKER 
Us. 


THE KENTON INS. CO.* 


In assumpsit on a written contract, the plaintiff cannot avoid a part of the 
contract on the ground that his agent, who made the contract for him, was 
not authorized to make that part of it. 


Assumpsit, on a policy of insurance. Plea, the general issue. 
Reported, 58 N. H. 469. October 2, 1875, the plaintiff went to the 
office of one Robinson, an insurance agent at Claremont, and pro- 
cured of him three concurrent policies of insurance, for $1,000 each, 
on his saw-milll, machinery, and steam-engine connected therewith, 
Each policy covered the same amount on each of the items of prop- 
erty. When the plaintiff took the policies, Robinson agreed with 
him to keep him insured in three good companies to the amount in 
all of $3,000. The plaintiff paid the premium on the three policies 
when they were delivered to him. One of them was in the Penn 
Insurance Company, of which company Robinson was agent. By 
the evening mail of October 17, 1875, Robinson received a notice 
from the general agents of that company requesting him to cancel 
that policy because he was not authorized to insure such property. 
Robinson, supposing the company had the right to cancel the policy, 
the next morning marked it on his books as canceled, and trans- 
ferred the premium from his account as agent of the Penn company 
to his account as agent of the defendants, and at the same time 
wrote the policy in suit to take the place of the policy in the Penn 
company. October 19, he sent to the defendants a daily statement 
as agent, giving them information of the property insured, the 
amount of the premiums, and such other matters as they required in 


* From advance sheets of the NV. H. Rep. 
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such statements ; but the money was never paid over to them. 
Robinson testified that he credited them with the money, and that 
there is a balance in his favor against them. 

The property covered by the policy was destroyed by fire on the 
night of October 18,1875. Robinson had not then notified the 
plaintiff of the request of the Penn company to cancel their policy, 
and the plaintiff still held it. The morning after the fire Robinson 
notified both the Penn company and the defendants, through their 
general agent for New England, of the loss, and the defendants’ 
adjuster came the next day to Claremont, and, on learning the facts, 
requested Robinson to hold the policy ; and a short time afterwards 
the defendants requested Robinson to retuin the policy to them, 
and in accordance with that request he did return it. October 20, 
1875, the plaintiff was notified by Robinson that he had written the 
Kenton policy ; but the plaintiff never had it in his hands. Novem- 
ber 13, 1875, the plaintiff made proof of loss under the Penn policy, 
and forwarded the same to that company, and he ‘has since received 
$300 for an assignment of that policy. In that proof he declared 
that he had no insurance except under the policies issued October 
2, 1875, and he did not allude to the Kenton policy. He also stated 
that he had done no act, nor had anyone with his privity or consent 
done anything, to render the policy void, or invalidate his right to 
claim thereunder. 

The Penn company having become embarrassed, the plaintiff, 
October 3, 1876, made proof of loss against the defendants. The 
defendants’ policy contains a provision in substance that no suit 
should be maintained on it unless the same was commenced within 
a year from the date of the loss. This suit was not commenced 
within that time. The plaintiff introduced evidence tending to 
show that he had no knowledge of this condition in the policy until 
after the suit was brought. The defendants moved for a nonsuit, 
which was denied, and they excepted. 

They then requested the court to instruct the jury as follows :— 

1. If the jury find that Robinson was agent of the Penn company, 
and made a contract with Tasker to insure his mill in that company, 
and issued to him a policy in that company for $1,000 and received 
payment therefor, and find no act of Tasker which annulled the con- 
tract, the Penn policy would be in force until the Penn company 
notified Tasker that it would not carry the risk, and tendered him 
back the unearned premium, or offered him something which Tasker 
accepted in lieu thereof. 
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2. Robinson could not at the same time be the agent of both 
Tasker and the insurance companies ; that he could not both give 
and receive the notice that the Penn company declined to carry the 
risk, and both offer and accept the Kenton policy in place of the 
Penn policy, in such a manner as to bind both Tasker and the two 
insurance companies in these transactions. 

3. The Kenton policy could not be in force until there had been an 
agreement of the Kenton company on the one part to take the risk 
and issue a policy, and on the other part by Tasker that he would 
insure with that company, and acccept and pay for its policy. 

4. Robinson’s intention to exchange the policies did not release 
the Penn company from liability, or fix the liability of the Kenton 
company ; but that there must have been a surrender of the Penn 
policy, or an agreement to that effect by Tasker. and an acceptance 
bv him of the Kenton policy in its stead, before the Kenton com- 
pany could be liable. 

5. If the jury find that the Penn policy was actually in force at 
the time of the loss, and that the Kenton policy was made and 
intended only to assume the risk when the liability of the Penn 
company ceased, the defendants are not liable. 

6. If the jury believe that Tasker or his attorney either did know 
the provisions of the Kenton policy in regard to time, manner, and 
form of notice and proof of loss, and clause limiting right of action 
to twelve months, or might by due diligence have learned them, 
then Tasker is bound by its provisions as much as if he in fact held 
the policy. 

7. If there was an understanding between Robinson and Tasker, 
by which Robinson was authorized to place the risk in whatever 
companies he chose, and he selected the Kenton company for him, 
Tasker should have ratified the contract at the earliest opportunity, 
and as soon as brought to his knowledge ; and his acts in pursuing 
the Penn company, and neglect to make proof of loss against the 
Kenton, are evidence tending to show that he refused to ratify this 
contract with the Kenton. 

8. There is no evidence that the Penn company has undertaken 
to avoid its liability ; that the company was not bound to avail 
itself of any defense it might have had on the ground that Robin- 
son had exceeded his authority; that even if the Penn company 
might not on this account have been bound by the contract which 
Robinson undertook to make, and could have escaped liability on 
their policy, it was still capable of ratification by the company ; end 
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the evidence shows not only that his contract has been ratified and 
confirmed by the company, but that they have actually performed it. 

9. The plaintiff is estopped, by his statement in the proof of loss 
furnished by him to the Penn company, from denying that that 
policy is in force. 

10. The evidence shows only one of these two policies, the Penn 
or the Kenton, in force at the time of the loss. 

11. The evidence shows that the Penn policy was in force at the 
time of the loss. 

The court instructed the jury that if there was a valid and bind- 
ing contract of insurance between the plaintiff and the defendants, 
he was entitled to recover ; that this depended on the understand- 
ing of the parties ; that if Robinson was the defendants’ agent, his 
acts would be their acts ; that if he in good faith wrote the policy 
in suit, understanding that the Penn policy was canceled, and 
transferred the premium to his account as agent of the defendants, 
they would be liable in this suit; that he might be the agent of 
both parties ; that if it was agreed and understood between him 
and the plaintiff that he should keep the plaintiff insured in three 
good companies for one year, he might do any act required of the 
plaintiff necessary for that purpose, and his acts in so doing would 
be the plaintiff's acts,and binding on him; that whether or not 
there was a binding cor.tract of insurance between the plaintiff and 
the Penn company was immaterial, except as bearing on the ques- 
tion whether there was in fact a contract between the plaintiff and 
the defendants ; and the fact that the plaintiff made proofs of his 
loss against the Penn company was immaterial, except as it tended 
to show the understanding of the parties on the question whether 
the defendants’ policy was binding on them. 

On the question whether the defendants could set up as a defense 
to this suit the provision of the policy requiring the suit to be 
brought within a year after the loss occurred, the court instructed 
the jury that, inasmuch as the evidence tended to show that the 
plaintiff never had the policy in his possession, that provision of the 
policy would not be binding on him and prevent his recovery, unless 
he or his attorney had knowledge of it, or notice of such facts in 
regard to it as should have put them, as reasonable men, on inquiry 
in regard to it. 

Hout, for Defendants. 

To the instructions given, and a refusal to give those requested, 
the defendants excepted. Verdict for the plaintiff. 
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The Penn policy was in force at the time of the fire, and the 
defendants are not liable. M.S. T. Co. vs. W. A. Co., 125 Mass. 
110; Ins. Co. vs. Webster, 6 Wall., 129; Ins. Co. vs. Ins. Co., 17 
Barb. 132; Vail vs. Judson, 4 E. D. Smith, 165. The Penn company 
could not terminate their contract hy notifying their agent that they 
declined the risk. 

A person cannot be agent of both contracting parties, in the same 
transaction, without their mutual consent. Walker vs. Osgood, 
98 Mass., 348 ; Rupp vs. Sampson, 16 Gray, 398 ; Story Agency, ss. 
31, 211. This case does not come within the exception as to brokers. 
A contract made by a person as agent of both parties, is voidable at 
the election of either party. N. Y. C. Ins. Co. vs. N. P. Ins. Co., 
14 N. Y., 85. 

The plaintiff cannot sustain this action unless Robinson was his 
agent. And if Robinson was his agent, the plaintiff is chargeable 
with his agent’s knowledge of the terms of the contract in regard 
to the limitation of right of action to one year from time of loss. 
The Distilled Spirits, 11 Wall., 356, 366. This rule is based on the 
principle that it is the duty of an agent to communicate to his 
principal the knowledge he has respecting the subject of negotia- 
tions. Story Agency, s. 140; Hovey vs. Blanchard, 13 N. H., 145 ; 
Patten vs. Ins. Co., 40 N. H., 375; Hart vs. Bank, 33 Vt., 252. If 
Robinson was the plaintiff's agent, he was his agent for the pur- 
poses of this contract, part of which the plaintiff proposes to adopt, 
and the rest reject. The principal cannot ratify in part and reject 
in part. F. L. & T. Co. vs. Walworth, 1 Const. 433, 446, 447 ; 
Express Co. vs. Palmer, 48 Ga., 85; Cochran vs. Chitwood, 59 IIL, 
53; Widner vs. Lane, 14 Mich., 124; Krider vs. Trustees, 31 Iowa, 
547 ; Billings vs. Morrow, 7 Cal., 171; Hardeman vs. Ford, 12. Ga., 
205 ; Menkens vs. Watson, 27 Mo., 163 ; Henderson vs. Cummings, 
44 Til., 325; Coleman vs. Stark, 1 Oregon, 115. 

The plaintiff elected to stand on the Penn policy, and received 
$300 on it, and thereby rejected and repudiated the Kenton policy. 
He could not treat the Penn contract as binding and rescinded at 
the same time. Sumner vs. Parker, 36 N. H., 449; Hathaway vs. 
Payne, 34 N. Y., 92, 109. 


Warr & Parker, for Plaintiff. 

Robinson was the agent, as well of the defendants as of the 
Penn company, and authorized to write their policies. He agreed 
with the plaintiff that he would keep him insured in three good 
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companies for one year to the amount of $3,000. The agreement 
was not for three policies merely, but that the plaintiff should be 
kept insured in three good companies. In case any one of the three 
original policies proved ineffectual or insufficient, good fai h required 
Robinson to write a policy to take its place in some other good 
company of which he was agent. And wlren such a policy was 
written, he became by this agreement the agent of the plaintiff to 
receive the delivery of it. To this extent he might well be the 
agent of both parties. Clark vs. Ins. Co., 40 N. H., 333 ; Angell 
Ins., s. 476. 

There is no incompatibility in the same person’s acting as agent 
to apply for and at the same time to write a policy, and we suppose 
it to be a very common practice. When, after the Penn policy had 
been canceled, the policy in the Kenton company was written and 
the premium was transferred to the account of the latter, the con- 
tract became complete, and the responsibility of the defendant 
became fixed. 

The doctrine of estoppel has no application to this case. The 
plaintiff may have made a very reasonable and just, or a very 
nnreasonable and unjust, claim upon the Penn company, and may 
have obtained, very rightfully or wrongfully, some money from the 
latter. It does not follow from this, in legal intendment, that he had 
no valid policy in the defendant company ; nor was there any evi- 
dence that the latter were by it induced to, or that they did, change 
their position, or that they have lost anything thereby. That was 
evidence to the jury on which they could find whether there was a 
valid and subsisting policy in the defendant company or not, but it 
afforded no ground for a nonsuit. 

The defendants contend, that Robinson being authorized to 
receive delivery of the policy for the plaintiff, the latter is to be 
charged with his knowledge uf its contents ; and that consequently 
he is bound by the provision which limits the bringing of an action 
upon it to one year from the loss. That, as a general propositic n, 
notice to an agent for the transaction of business is notice to the 
principal, is not, we suppose, to be denied. That it is true under 
all conceivable circumstances, and regardless of the equities of any 
special case, we feel warranted in believing is neither law nor reason. 
And in this we are borne out by the following authorities : Plymp- 
ton vs. Preston, 4 La. Ann., 356; Ross vs. Houston, 25 Miss., 591 ; 
Champlin vs. Laytin, 6 Paige (N. Y.), 189; Merril vs. Sloan, 1 
Murph. (N. C.), 121; Hart et al. vs. F. & M. Bank 33 Vt. 242° 
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Houseman vs. Girard &c. Ass’n, 81 Pa. St., 256; Farrington vs. 
Woodward, 82 Pa. St., 259 ; Wyllie vs. Pollen, 32 L. J., N. S., Ch. 
783 ; Anketel vs. Converse, 17 Ohio St., 11 ; Hoppock vs. Johnson, 
14 Wis., 303. The reason of the general rule, which is doubtless el- 
ementary, we conceive to be, that the agent is such to receive no- 
tice, as well as to contract for the principal ; and a party having 
dealt in view of the information to the agent, and of the state of 
facts known to him, justice requires that the principal should be 
bound. But, where the circumstances are otherwise, the reason of 
the rule fails, and the rule itself ought not, and, by the above-cited 
authorities, is held not to apply. 

The notice to the agent, Robinson, which is sought to be charged 
upon the plaintiff, was not gained in his employment for the plaintiff; 
it was gained in the employment of the defendants, and was never 
in fact communicated to the plaintiff. Robinson was the general 
agent of the defendants ; his knowledge of the contents of the policy 
was gained in their employ ; he was all the time acting in their in- 
terests, under their obedience, and from an exclusive sense of duty 
to them. In writing the policy, and in all the n2-gotiations with 
Tasker, he was acting solely as the agent of the defendants, and in 
furtherance of their interests. He was authorized as agent of the 
plaintiff simply to receive delivery of the policy. But we submit, 
that an agency to receive delivery of an instrument is not an agency 
to receive notice of its contents ; and delivery to such a one does not 
imply notice of the contents of the instrument delivered. Delivery 
may be toa third person,who, in the very absence of dissent, becomes 
the agent for that purpose. Peavey vs. Tilton, 18 N. H., 151; Buf- 
fum vs. Green, 5 N. H., 71, 80 ; Cook vs. Brown, 34 N. H., 460, 475. 
Now, in such a case, does reception of the deed by the third person 
imply knowledge of its contents? We do not conceive that it does. 
If not, such a delivery cannot, per se, charge the principal with such 
notice. 

The agreement with Tasker was that he should be kept insured. 
He had no knowledge, and could not forsee, that when that agree- 
ment came to be executed by the company, it would be by an instru- 
ment charged with a condition such as this. He had a right to 
suppose it would be by the execution of a policy in conformity with 
the general law of the land. Before he was permitted to see this 
policy, or to know its contents, it was ordered by the defendant 
company to be sent to their home office ; and for this purpose this 
very agent was made use of. Of course, the plaintiff is to be affected 
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by everything which is of the essence of the contract, but when the 
defendants by their own act deprived him of the possession of the 
policy, and when the only person existing who knew its contents was 
their own general agent, acting for them throughout this very 
transaction, and when the defendants, by these acts, have shown an 
intention to deprive the plaintiff of knowledge of the contents of this 
policy, and have succeeded in fact in doing so, it seems to us it would 
be a strange doctrine, indeed, which should hold, in favor of these de- 
fendants, that the plaintiff is chargeable with knowledge of this col- 
lateral provision, and that he was bound to act in view of it. 

Wken the defendants required Robinson, first, “to hold the pol- 
icy,” and shortly afterwards to send it to the home office, they knew 
they were depriving, and it was doubtless done with the intention of 
depriving Tasker of knowledge of its contents. By this act they 
waived the provision in question, and estopped themselves to set it 
up, unless that they could show that he in fact possessed knowledge 
of it. This they did not offer to do ; and the jury, under instruc- 
tions, requested by the defendants themselves, have found that 
neither Tasker nor his attorney had knowledge of it, “or notice of 
such facts in regard to it as should have put them, as reasonable 
men, on inquiry in regard to it.” There was competent evidence of 
a waiver of it. Currier vs Ins. Co., 53 N. H., 538, 550, 551, 552. 
To apply the general rule of law, that notice to an agent is notice to 
his principal, to a case like this, would be an application of a tech- 
nical rule to the destruction of justice. The plaintiff had a right to 
possession of the policy ; he had a right to rely upon its possession 
as his means of information of its contents. Had the defendants, in 
good faith, allowed him its possession, it would have been reasonable 
and just that he should be charged with knowledge of, and estopped 
to deny that he knew, its contents. But when, by the wrong of the 
defendants themselves, he was deprived of its possession, and, with 
that, of his means of informing himself, we submit that it would be 
a most unjust rule which should allow the defendants, contrary to 
the truth, to insist that he knew, or ought to have known, of the ex- 
istence of this provision. How can this company say that it was 
Tasker’s fault or his negligence, that he did not know of this pro- 
vision of the policy? It was the fault and the wrong of this com- 
pany itself which deprived him of the means of such knowledge. 


Dog, C. J. 


The alleged contract on which the plaiutiff brings this suit, is a 
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policy of insurance written by Robinson. [If this policy is not a con- 
tract made by Robinson as agent of both parties, it is not a con- 
tract made by anybody. Robinson’s knowledge of it was, in legal 
effect, the plaintiff’s ; and at the time of the fire this constructive 
information was all the knowledge of the contract the plaintiff had. 
Robinson was not merely the plaintiff's agent for the purpose of re- 
ceiving the policy. Their agreement was, that Robinson should 
keep the plaintiff insured in three good companies to the amount of 
$3,000. By this agreement Robinson was authorized, as agent of 
the plaintiff, to make all legal contracts of insurance necessary for 
keeping the plaintiff insured in three good companies to the amount 
of $3,000. This agreement is the sole foundation of the plaintiff's 
case. Inthe supposed exercise of authority given by this agreement, 
Robinson undertook to make the contract on which the plaintiff 
brings this suit. 

One provision of the policy is, that no suit shall be maintained 
upon it unless commenced within a year from the date of loss ; and 
this suit was not commenced within thattime. There is no evidence 
that the defendants waived this stipulation. By withholding the 
policy from the plaintiff, they did not give him to understand, 
and did not induce him to act upon the understanding, that they 
waived the limitation. As they did not cause him to believe, or to 
change his position in the belief, that they waived the limitation, 
they are not estopped to deny that the suit was brought within the 
time prescribed by the contract. 

The plaintiff cannot avoid the limitation on the ground that he had 
no knowledge of it, and his agent was not authorized to assent to it. 
If the contract on which the suit is brought was ever made by any- 
body, it was made on the part of the plaintiff, by Robinson as his 
agent. In making it, Robinson necessarily assumed to act as agent 
of both parties. And whether the plaintiff claims the contract as 
his, by previous authorization or subsequent ratification, is immate- 
rial. It is not his unless the knowledge and assent of Robinson, 
acting as agent of the plaintiff, were the plaintiff's knowledge and 
assent. Robinson’s authority to make the contract, as agent of the 
plaintiff, included authority to know what the contract was that he 
made. As the defendants are charged with knowledge of facts 
known to their agent (Patten vs. Ins. Co., 40 N. H., 375), so the 
plaintiff, in this suit upon a written contract made in his behalf by 
his agent, is charged with his agent’s knowledge of the contract. 
The case is as if the plaintiff had written the contract himself. He 
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cannot enforce stipulations favorable to himself, and reject the rest. 
A written contract that does not express the intention of the parties 
may be reformed in equity ; but in this suit at law the policy cannot 
be altered by parol evidence. Preston vs. Ins. Co., 58 N. H., 76, 77; 
Webster vs. Webster, 33 N. H., 18, 25; Glass vs. Hulbert, 102 Mass., 
24, 34-36. Other questions raised by the defendants need not be 
considered. The motion for a non suit should have been granted. 
Verdict set aside. 


Srantey, J., did not sit: the others concurred. 





1884. ] Stanley vs. Northwestern Mut. Life Ins. Co. 


SUPREME COURT OF INDIANA. 
From the Cass C. C. 


WILLIAM H. STANLEY 
US. 


NORTHWESTERN MUTUAL LIFE INS. CO.* 


The policy pr vided that ‘‘ after the full amount of two or more annual pre- 
miums (including any premium note or notes, with the interest thereon) 
shall have been made in cash, the insured should be entitled to a paid-up 
policy upon default in the payment of any premium or interest, 


Held, That to entitle to a paid-up policy, the full amount of two premiums, 
including notes and interest, must be paid in cash. 


A party who has the burden of the issue cannot successfully answer to his 
adversary’s evidence. 

A party who admits the claim of his adversary, assumes the burden of the is- 
sue and undertakes to establish his defense, will not hereafter be permitted 
to question or withdraw such admission, whether his defense is assailed by 
a demurrer to the evidence or not. 


Best, C. 

This action was brought by the appellee against the appellant to 
foreclose a mortgage executed by him on the 15th day of April, 
1872, to secure $4,500 payable five years from date with interest at ten 
per cent, attorneys fees and taxes. 

It was averred in the complaint that $500 was a reasonable fee for 
foreclosing the mortgage and that the appellee had paid as taxes 
upon the land, $55.18 ; that the prin«ipal and interest were due and 
all remained unpaid. Answers in 5 paragraphs were filed. All were 
affirmative in their character except their general denial which was 
subsequently withdrawn. A reply in denial completed the issues 
and they were submitted to a jury for trial. The appellant admitted 
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in open court the appellee’s claim * * as stated in the complaint 
and assumed the burthen of the issues. After he had introduced 
his evidence, the appellee demurred to the same. ‘The demurrer 
was sustained. The damages assessed by the court, and over a mo- 
tion for a new trial, judgment was rendered for the appellee for the 
amount of the principal, interest, attorneys’ fees and taxes, as stated 
in the complaint. 

Proper exceptions were taken and the appellant insists that the 
court erred in sustaining the demurrer to the evidence and in over- 
ruling the motion for a new trial. 

No evidence was offered in support of any of the paragraphs of the 
answer except the second and third. These were substantially alike 
and averred in substance, that at the time the appellant executed 
the mortgage in the complaint mentioned, he took from the appellee 
an insurance policy upon his life for $5,000 ; that by the terms of 
the policy he was required to pay a premium of $249.45, $147.85 of 
which was to be paid in cash and a premium note was to be exe- 
cuted for $101.60 ; that annually thereafter he was required to pay 
a like sum in cash, to execute a premium note for $101.60, and to 
pay the interest accrued upon premium notes already executed ; 
that he was entitled to participate in the profits of the company, his 
share of which was to be applied iu payment of the premium notes 
executed by him ; that the policy by its terms provided that if after 
the full amount of two or more annual premiums shall have been 
paid in cash, default shall be made in the payment of any premium 
or interest on the day it shall become due, it will issue a paid-up 
policy for a sum equal to the full amount of the ordinary annual 
premiums so paid, provided written application be made therefor 
and the policy and all interest therein be surrendered within three 
months from the date of such default ; that in accordance with the 
terms of said policy, the appellant, at the time it was issued, paid to 
the appellee in cash $147.85, and made his note for $101.60 ; that 
annually thereafter during the year 1873, 1874, 1875 and 1876 and 
1877, the appellant paid the appellee the sum of $147.85 in cash, 
made his note for $101.60, and paid the accrued interest upon his 
premium notes ; that during that time he paid in cash $900, in pre- 
mium notes $700, and paid $100 as interest on his notes ; that in 1878 
after the full payment of more than two annual premiums he made 
default in the payment of the premium then payable and within 
three months thereafter, he surrendered to the appellee said policy 
and all interest therein. and made written application for a paid-up 
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policy for the amount of the ordinary premiums already paid; that 
the appellee has failed and refused to issue such policy, by reason 
hereof the appellant is entitled to the sum of $1,700 so paid as afore- 
said which he offers to set off against the appellee’s demand. The 
policy was in these words, to wit : “65,917. Amount $5,000. Pre- 
mium $249.45. The North Western Mutual Life Insurance Company. 
By this policy of assurance, in consideration of the representations 
made in the application therefor and of the premium in advance as 
herein stipulated, consisting of the annual cash premium of $147.85, 
to be paid at or before noon, on or before the 26th day of February, 
and of an annual loan note, with interest, of $101.60 to be given every 
year during the continuance of this policy. Doth assure the life of 
William H. Stanley, a banker of Logansport, in the county of Cass, ” 
State of Indiana, for the benefit of himself, in the amount of $5,000, 
for the term of his natural life. And the said company doth hereby 
promise and agree to pay to said beneficiary, or his executors, ad- 
ministrators, or assigns, in sixty days after due notice and proof of 
death of the said person whose life is hereby assured (the balance of 
the year’s premium and all notes given for premiumsif any, being 
first deducted therefrom.) In case of the death of the said benefici- 
ary before the death of the person whose life is assured, the amount 
of the assurance shall be payable at maturity to the heirs and as- 
signs of the said person whose life is assured. 

At each distribution of the surplus, after two years from the date 
hereof, a due proportion of such surplus, on each and every year’s 
business during the continuance of this policy, will be returned to 
the assured. 

And the said company further promises and agrees that if after 
the full smount of two or more annual premiums (including any 
premium note or notes, with the interest thereon) shall have been 
paid in cash, default shall be made in the payment of any premium 
or interest on the day it shall become due, it will issue a paid-up 
policy for a sum equal to the full amount of the ordinary annual 
premiums so paid, provided written application be made therefor 
and this policy and interest therein be surrendered within three 
months from the date of such default. This policy is issued and 
accepted by the parties in interest on the following express condi- 
tions ; 1st. The person whose life is assured is permitted to travel by 
the usual routes to and from California, or to any other portion of 
the western hemisphere north of the Tropic of Cancer, or to or from 
any portion of Europe, and to reside within said limits north of the 
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tropic aforesaid. 2d. If the said person shall pass beyond the afore- 
said limits, or shall be personally engaged in blasting, mining or 
producing highly inflammable explosives, or as engineer, or other- 
wise employed on the trains of a railroad, except as a passenger, 
conductor of sleeping car, mail agent, express messenger, or bag- 
gage-master, or in ocean navigation, excepting as master, mate or 
porter of first-class steamer or vessel plying between ports within 
the limits of the tropics named or engage in any military or naval 
service, except in time of peace, ete., etc., without first having 
obta‘ned the written consent of the company, or shall die in conse- 
quence of a duel or of the violation or attempted violation of any 
law of nations, State or province, or shall become so far intemperate, 
as to impair health or induce delirium tremens, or if any of the 
statements or declarations in the application for this policy and 
upon the faith of which it is issued shall be found in any respect 
untrue, then and in every such case this policy shall be null and void, 
3d. If the said premiums or the interest upon any note given for 
premiums shall not be paid on or before the days above mentioned 
for the payment thereof, then, and in every such case the company 
shall not be liable for the payment of the whole sum assumed, but 
only for such part thereof as is expressly stipulated above and the 
remainder shall cease and determine, and that no premium or inter- 
est upon any note given for premiums on this policy shall be con- 
sidered paid unless a receipt shall be given therefor signed by the 
president or secretary. 4th. In every case where this policy shall 
cease or become null and void, all payments thereon shall be for- 
feited to the company. 

5th. If the said person whose life is hereby assured, shall become 
in any sense an inebriate, the company shall have the right to 
declare this policy canceled and shall be absolved from all liability 
under it on paying or tendering in payment to the holder thereof 
the amount of the surrender value at the time of such payment or 
tender as determined by the companies tables. 6th. If this policy is 
assigned or held as security, written notice shall be given to this 
company and due proof of interest produced with proofs of death. 
In witness whereof the said North Western Mutual Life Insurance 
Company, at its office in Milwaukee, Wisconsin, has by its president 
and secretary signed and delivered this contract this the 26th day of 
February, one thousand and eight hundred and seventy two. 

Joun H. Vanpike, 
President. 
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The evidence tended to show that the appellant at the time the 
policy was issued paid $147.85 in cash and made his note for 
$101.60 ; that each year thereafter until February, 1878, he paid 
$147.85 in cash and made a note for $101.60, and paid the interest 
upon the premium notes that had theretofore been executed ; that 
on the 26th day of February, 1878, he failed to pay the premium 
upon said policy and has paid nothing thereon since ; that immedi- 
ately thereafter he delivered his policy to the resident insurance 
agent at Logansport and requested him to forward the policy and 
request the appellee either to issue him a paid-up policy or to credit 
its value upon the mortgage in suit; that this was done within 
ninety days thereafter, but that the policy has not been returned to 
the appellant. nor has a paid-up policy been issued to him. That 
before default was made in the payment of the premiums upon the 
policy the appellant had paid two of the premium notes made by 
him. 

This evidence, the appellant contends, entitled him to the sums 
paid as premiums upon the policy. He maintained that the payment 
in full of two annual installments entitled him to a paid-up policy 
and the failure of the appellee upon proper request to issue it en- 
titled him to the amounts paid as premiums. This is disputed. 
The appellee contends that by the terms of the policy he was not 
entitled to a paid-up policy until the premium notes are paid, and 
as he had not paid them he was not entitled to such policy. It fur- 
ther contends “that if he were entitled to such policy the failure to 
issue it would not entitle him to the sums paid as premiums, but at 
most he would only be entitled to the value of the paid-up policy, 
and as there was no evidence whatever of the value of such policy, 
the evidence wholly failed to sustain the issues upon his part.* * 

The particular clause in the policy over which this controversy 
arises reads thus: And the said company further promises and 
agrees that if after the full amount of two or more annual pre- 
miums (including any premium note or notes, with the interest 
thereon) shall have been paid in cash, default shall be made in the 
payment of any premium or interest on the day it shall become due, 
it will issue a paid-up policy for a sum equal to the full amount of 
the ordinary annua] premium so paid. 

The premium upon this policy is $249.45 and consists of an an- 
nual cash payment of $147.85, and of a loan note of $101.60. The 
payment of the money and the execution of the note is deemed a 
payment of the premium, but this is not a payment in cash and two 
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such payments will not entitle the holder to a paid-up policy. The 
premium as before stated is $249.45, and in order to entitle the 
holder to a paid-up policy two premiums must be paid fully in cash, 
not partially in notes. The language of the policy clearly excludes 
any such notion. It is that “The full amouut of two or more an- 
nual premiums, including any premium note or notes with the in- 
terest thereon” must be paid in cash. This requires two premiums 
to be fully paid in cash, and also requires the payment of any pre- 
mium note or notes with the interest thereon. The language is the 
same in legal effect as though the provisions read that “After the 
full amount of two or more annual premiums and any premium 
note or notes with the interest thereon shall have been paid in cash, 

* * it will issue a paid-up policy.” Insuch case no doubt could be 
entertained that the payment of any premium note or notes was a 
condition precedent to the right to demand a paid-up policy. 

Several cases have been cited by the appellant, in each of which 
the same question arose upon clauses similar to this one except 
they did not contain the words “including any premium note or 
notes with the interest thereon.” In the absence of these words it 
was held that the payment of the money and the execution of the 
notes operated as a payment in cash of the annual premiums, and 
the party thus paying two or more annual premiums was entitled to 
a paid-up policy. These words, however, are significant and fix 
definitely the meaning of this clause in the policy. 

In express terms premium notes are required to be paid in order 
to entitle the assured to a paid-up policy. Cases holding that simi- 
lar clauses without these words do not require the payment of pre- 
mium notes as a condition precedent to the right in a paid-up 
policy, cannot therefore be regarded as authorities upon thus ques- 
tion. We therefore think the appellant under this clause was not 
entitled to a paid-up policy without having paid the premium notes, 
and as this was not done the evidence was not sufficient to sustain 
his defense. 

The appellant also insists that his admission that the attorney fees 
were reasonably worth $500, and that the appellee had paid $55.81 
taxes was made evidence of these facts and as it only tended to sup- 
port the averments of the appellees complaint it cannot be consid- 
ered upon a demurrer to the appellant’s evidence and as the burden 
of the issue, without the admission, was upon the appellee the 
demurrer was improperly interposed. 

It is well settled that a party who has the burden of the issue 
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cannot successfully answer to his adversary’s evidence. Fritz vs, 
Clark, 80 Ind., 581, Ruff vs. Ruff, 85 Ind., 431, and authorities cited. 
This admission, however, is not to be regarded as mere evidence of 
the facts as an admission proved upon the trial would be regarded. 
but is to be deemed a solemn admission made during the course of 
judicial proceedings, and is absolutely conclusive upon the appellant, 
It cannot be controverted or questioned and is of the same nature as if 
contained in the appellant’s pleadings. In such case the admission 
is not evidence from which the fact is formed but it conclusively 
estublishes the fact. Greenleaf Evidence, Sec. 27. 

A party who admits the claim of his adversary, assumes the burden 
of the issues and undertakes to establish his defense will not there- 
after be permitted to question or withdraw such admission whether 
his defense is assailed by a demurrer to his evidence or otherwise, 
Such admission did bind him as though it were incorporated in his 
pleading and the burden will thereafter be deemed upon him who 
has voluntarily assumed it. The fact, therefore, that the burden 
of the issues, in the absence of the admission, would have been upon 
the appellee, cannot render the interposition of the demurrer im- 
proper. The motion for a new trial is insisted upon on the ground 
that the damages are excessive. The appellant insists that his 
admission cannot be considered in the assessment of damages after 
the demurrer was sustained to his evidence and, therefore, concludes 
that the amount assessed as attorneys’ fees and taxes were in excess 
of the true amount due upon the mortgage. If the question is thus 
properly presented, we think he is mistaken. The admission bound 
him as well upon the motion for a new trial as upon the demurrer to 
the evidence considering it, the damages were not excessive. This 
disposes of all questions necessary to be examined and as we are of 


the opinion that there is no error in the record, the judgment should 
be affirmed. 


Judgment Affirmed. 
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SUPREME COURT OF CONNECTICUT. 


HARTFORD DISTRICT. 


October Term, 1883. 


PHCENIX MUTUAL LIFE INS. CO. 
Us. 


GIDEON E. HOLLOWAY, er. at. 


Where an agent is justly removed for defalcation, he forfeits the right to sub- 
sequent commissions on renewals, and they cannot be allowed as a set-off 
against the deticiency in an action against the sureties. 

There is an implied condition that the servant will honestly perform his duties 
in all contracts of hiring, and if guilty of radical unfaithfulness or gross 
misconduct, he forfeits all right to compensation. 

The agency under the contract could only be terminated by sale by the agent 
with consent of the company, or by death of the agent, when the company 
would make some arrangement whereby the heirs might receive the equi- 
table value of the agency. 

Held, that the agent was entitled to his position while not in fault,and his re 
moval would render the company liable for damages. But his default car- 
ried with it the loss of commissions and of the agency for all purposes 
whatever. 

Held, that funds received by sub-agents were legally received by the agent 
and his sureties eyen liable for defalcations in his accounts arising from 
this source. 

Held, that the company was not bound to inform the sureties of the nature 
and extent of their obligations. 


A. P. Hype and F. Hypr, for the Plaintiffs. 
A. Branpeser, with whom was P. H. Hurcuinson of Boston, fur the 
Defendants. 


Loomis, J. 


The bond in suit, dated April 25th, 1872, was given to the plaint- 
iffs by Holloway as principal and the other defendants as sureties, 
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conditioned that Holloway (having been appointed general agent of 
the plaintiffs for the purpose of procuring applications for life insur- 
ance and collecting premiums thereon), should, on the first day of 
each month, pay or hand over all moneys belonging to said com- 
pany which might at any time be received by him, as also all moneys 
which he then owed or might thereafter owe the company and 
should faithfully discharge his duties assuch agent. Holloway com- 
menced the business of his agency on the first of May, 1872, and 
made monthly reports of all moneys received by him or his sub 
agents, and settled for the same regularly till January, 1878, when 
he made his report for the month preceding, and then informed the 
plaintiffs that he would not be able to pay in full the amount called 
for by that report. The plaintiffs insisted upon his paying all that 
he owed, and upon ascertaining that there was a deficit in his ac- 
counts for the months of December and January of over eighteen 
thousand dollars, which he refused to pay, removed and discharged 
him from his agency for that cause. 

That there was a clear breach of the condition of the bond is too 
obvious from the finding, to require the least discussion. The only 
debatable question in this connection is as to the extent of the 
breach, or amount of deficit, which we will consider hereafter. 

The principal contention centers in the question whether Hollo- 
way, under his contract with the plaintiffs, had such an interest in 
the premiums that should be thereafter collected on policies issued 
within the territorial jurisdiction of his agency, as would remain un- 
affected by his default and removal from office. Such is his claim, 
and if well founded, and he can recoup the damages, or set off the 
amount in this action, no recovery can be had in favor of the plaint- 
iffs, for it is found that the amount of Holloway’s commissions on 
such policies would exceed the amount of his indebtedness to the 
plaintiffs. 

Waiving any discussion of the question whether any set-off can be 
allowed in a suit brought, as this was, before the commissions be- 
came due, we proceed to consider whether Holloway has any right 
at all to the commissions in question. While he remained agent he 
had a right to collect the premiums, and of course a right to his 
commissions, and if the plaintiff had wrongfully deprived him of his 
agency, it would lay the foundation for a recoupment of the dam- 
ages resulting from such wrongful act. It becomes therefore 
important at the outset to inquire whether under the circumstances 
disclosed by the finding, his removal from office was justifiable. 
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Manifestly it was, and not only so, but a positive duty, which, had 
the directors of the company neglected, would practically have made 
them guilty participants in any future defalcation by the same agent. 
Such conduct on their part would wrong both the stock-holders of 
the corporation and the sureties of the agent, and would shock the 
sentiment of common honesty. But what are the consequences of 
such a removal from office? Nothing, say the defendants, except 
the mere right to obtain new insurance and issue new policies ; as 
to all existing business and all renewals of existin:zy policies, the 
agent takes the benefits of a continuance in office, without any of its 
obligations, responsibility or labor! Such a doctrine we believe has 
no support in good reason or good law. 

The defendants contend that Holloway’s interest in the future pre- 
miums that might be collected on existing policies or renewals 
thereof, was a vested property interest, which could not be divested 
or confiscated by any act of the plaintiffs. 

It may well be conceded that the act of the company alone could 
not work such a result, but coupled with the defendant’s own act, it 
may have that effect. Whatever right Holloway had was under his 
contract, but when that ceased to operate through his own miscon- 
duct, there was no longer any foundation for his future right to rest 
upon. We do not mean to say that the right to the commissions 
must always depend on the right to collect the premiums. It is pos- 
sible that the two things should have an independent existence, as 
where an agent is removed without fault on his part or for only a 
slight fault ; but where he is guilty of such misconduct as this case 
discloses, he deprives himself of the right to set up his broken con- 
tract as a continuing one for his own benefit. 

If gross misconduct on the part of a hired servant may forfeit the 
right to recover for previous faithful service, as Lord Lenterlen said 
it might in Atkins vs. Acton, 4 Carr & Payne, 208, with stronger 
reason, as would seem, it might forfeit rights that relate wholly to 
the future, as in this case. The doctrine is now too well settled to 
be longer called in question, that in contracts of hiring there is an 
implied condition that the servant will perform the duties incident 
to his employment honestly, and will do nothing injurious to his 
employer's interest, and that if he proves radically unfaithful to his 
trust or is guilty of gross misconduct he forfeits all right to compen- 
sation. Bixby vs. Parsons, 49 Conn., 483; Champion vs. Hartshorne, 
9 Conn., 564; Calls vs. Brouncher, 4 Carr & Payne, 518, Wood on 
Master and Servant, 166. 
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The same principle has been recognized as applicable to agents 
of insurance companies. Myers vs. Knickerbocker Life Ins. Co.; 
to Bigelow’s Life and Accident Insurance Report, 149 ; Ensworth vs- 
N. Y. Life Ins. Co., 7 Am. Law Register, New Series, 332. 

The argument so far has proceeded upon the assumption that, but 
for the misconduct of Holloway, he would have had a right to com- 
missions on premiums paid after the termination of his agency. The 
right, however, if it exists at all, must be found in the contract 
between the parties, Spaul ling vs. N. Y. Life Ins. Co., 61 Maine, 
329; Partridge vs. The Phoenix Life Ins. Co., 15 Wallace, 573. 

The contract in the case at bar only provided for the termination 
of the agency in ore of two ways: Ist. The agency might be sold 
by the defendant with the aid of the plaintiffs to a person acceptable 
to the latter and subject to the same duties and privileges. 2d. If 
the defendant should die while in office the plaintiffs would make 
some arrangement whereby his heirs might have the equitable value 
of the agency. 

There might be some ground for claiming that all Holloway’s 
rights as to the future (including commissions on future premiums) 
must be considered as merged mm and limited by these special pro- 
visions. But the termination of the agency here contemplated was 
one for which the agent was not in fault. What has actually 
occurred was not provided for, but as the provisions referred to and 
the act of the plaintiffs in taking a lien on the agency, recognize a 
value in it beyond the time of Holloway’s actual occupation of the 
office, we think it should be implied that the company would not 
wantonly deprive him of the agency without recompense. We think, 
therefore, he had a right to continue his agency s9 long as he faith- 
fully performed its duties, and that a removal without cause would 
have entitled him to recoup damages against the plaintiffs to the 
amount of the equitable value of his agency at the time he was so 
removed. But his defaleation and consequent removal carried with 
it, not only the loss of commissions on renewals of existing policies, 
but the loss of his agency also for all purposes, whether for selling to 
another or for transmitting it to his heirs. 

Our conclusion therefore is, that the amount found due by the 
committee cannot be reduced by any claim which Holloway makes 
by way of set-off or recoupment. But it is further claimed that the 
defendants are not liable for that portion of the deficit represented 
by the amount still in the hands of Holloway’s sub-agents. 

It is found that the entire amount due on account of premiums 
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received by him or his sub-agents was eighteen thousand and sixty 
dollars and thirty-one cents ($18,060.31), after deducting all commis- 
sions which Holloway would have been entitled to, had he paid over 
the full amount to the plaintiff. But in the above amount it is found 
that there was included six thousand three hundred and twenty-five 
dollars and forty-nine cents ($6,325.49) arising from a defaleation by 
one Murphy, who was appointed by Holloway a sub-agent, located 
at Providence, R. I. 

For the purposes of this case it is immaterial whether the amount 
of Murphy’s defaleation be included or not, for if it should be 
deducted, the amount remaining will be eleven thousand, seven hun- 
dred and thirty-four dollars and eighty-two cents ($11,734.82), which 
far exceeds the greatest sum that can be recovered in this suit, as 
the damages cannot exceed the penalty named in the bond, which is 
five thousand dollars. 

But it is said that there were other sub-agents who had never paid 
the full amount of their collections to Holloway, but it will be seen 
that they stand on very different ground. The finding on this sub- 
ject is as follows: “No other portion of said eighteen thousand 
and sixty and ,'), dollars arose from any defaleations of any sub- 
agents of said Holloway which were in evidence, except that the 
defendant Holloway claimed that he had on various occasiens ac- 
counted for and paid to the plaintiff company premiums which had 
been received by his sub-agents, and which he had never received 
from them, and which he now claims he ought to be credited with 
in reduction or extinguishment of the amount which now appears to 
be due to said company in said bill of particulars. But I find that 
all such payments were made by said Holloway for defalcations of 
his sub-agents with the understanding between him and the com- 
pany that he was responsible for all such defaleations.” It will be 
noticed that no names, sums or circumstances are given, and no rea- 
sons are disclosed why Holloway failed to collect, and it is not even 
found that the facts were as represented ; all we know is that such 
a claim was made before the committee, and whether true or not in 
fact it was conceded that Holloway had voluntarily paid over the 
entire amount to the plaintiffs in his regular settlements with them, 
admitting his responsibility for his sub-agents, which settlements un- 
derstandingly made, we are asked to set aside without proof of any 
facts to warrant it. 

But were the amounts in the hands of sub-agents material, the 
facts stated in the finding make it clear that they must be consid- 
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ered as Holloway’s agents, so that all the moneys so received by 
them were in legal effect received by him. 

But in behalf of the sureties it is said that they signed the bond 
on account of their personal confidence in Holloway, whom they 
knew, and that is to he presumed that they would not have know- 
ingly guaranteed the honesty and fidelity of sub-agents whom they 
did not know. The condition of the bond, however, signed by them 
gave them notice that the business for which they were to become 
responsible was the insurance business of a general agent, and not 
that of a special and limited agency. They could hardly fail to un- 
derstand that the business would naturally, if not necessarily, in- 
volve the employmett by Holloway of sub-agents. We think, there- 
fore, collections made by them for him may fairly be considered 
within the import and true meaning of the bond. Hayden vs. Hill, 
52 Vt., 259. 

In behalf of Loomis, one of the sureties, the further claim is 
made that he is discharged from liability on the bond by certain acts 
on the part of the plaintiffs. 1st. Because, without his knowledge, 
they took a mortgage from Holloway to secure the twenty-five 
thousand dollar note, and then by an agreement with him promised 
not to enforce it under any circumstances, but to collect it wholly 
out of the business of the agency upon which Holloway gave them 
alien. 2d. Because the plaintiffs in January, 1878, had knowledge of 
Holloway’s deficit, but did not notify Loomis until the last day of 
the same month, and then failed to state the amount or make any 
specific claim on him as surety. 

Now when the sureties signed the bond, it is not pretended that 
there was the least misrepresentation made by the plaintiffs as to 
Holloway’s liability, or concerning any fact it was important to the 
sureties to know ; nor is it claimed that after the plaintiffs learned 
that Holloway could not meet his engagement with them, they with- 
held any information which in any way effected the right or oppor- 
tunity of the sureties to secure or protect themselves. 

A brief reference to the authorities we think, will make it perfect- 
ly clear that neither of the objections relied upon can avail to 
discharge the sureties. 

In Western N. Y. Life Ins. Co. vs. Clinton et. al., 66 N. Y., 326 ; 
it was held that “It is no defense to an action against sureties on a 
bond given by an agent for the faithful performance of his duties, 
that the sureties were ignorant as to the extent of the obligation as- 
sumed, or were misled by the principal in reference thereto, in the 
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absence of proof that the obligee was a party to the fraud ; it is not 
the duty of the obligee to seek out the sureties and explain to them 
the nature and extent of their obligation, but it is for the sureties to 
ascertain for themselves. Howe Machine Co. vs. Farrington, 82 N. 
x, 381. 

In Thompson’s Liability of Officers and Agents of Corporations, 
p- 526, § 17, the doctrine of several well-considered cases is correctly 
summarized as follows : “The mere failure of the obligee promptly 
to notify the surety of the default of the principal in an official bond, 
will not discharge the surety. Forbearance or mere passiveness of 
the obligee in this respect for any length of time, independent of 
concealment or fraud, will not relieve the surety of his liability.” 
Citing Pittsburgh etc. R. C. vs. Shaeffer, 59 Penn., 8 Y., 350 (where 
the sureties were not notified for three months after default of the 
principal) ; Peel vs. Tatlock, 1. Bos. & Pul., 419 (where there was a 
delay of notice for three years), and other cases equally in print. 

In Grocers’ Bank vs. Kingman, 16 Gray, 473, it was held that the 
sureties on a cashier’s bond are not entitled to notice of his resigna- 
tion, or of his default, nor need any demand be made upon them, 
before an action is brought on the bond. 

We advise the superior court to render judgment in favor of the 
plaintiff against all the defendants for the sum of five thousand dol- 
lars with interest from the date of Holloway’s defalcation. 


In this opinion the other judges concurred. 
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SUPREME COURT OF INDIANA. 


Appeal from the Owen Circuit Court. 


JOHN M. LEONARD. 
Us, 
THE AMERICAN INS. CO.* ] 


If a mutual company cannot issue a binding contract of insurance through want 
of corporate power, and there can be no waiver by the corporation itself, 
neither can there be through the acts of its agents or\solicitors. 

An insurance is limited in its corporate acts and in the method of exercising 
them by the power prescribed in its charter, and where the charter pre- 
scribes the manner in which the act shall be done or the policy shall be 
void, the company cannot waive the performance of such act in the pre- 
scribed manner. 

Where the charter prescribed that valid insurance should only be made on 
unincumbered premises unless the incumbered were expressed in the pol- 
icy, and the premises were incumbered by judgments which were not 
expressed, knowledge on the part of the company of such incumbrances 
cannot be set up as a waiver of forfeiture. 


Howx J. 


This was a suit by the appellant against the appellee upon a cer- 
tain policy of insurance whereby the appellee undertook and agreed 
to pay all loss and damage which the appellant might sustain by 
reason of fire or lightning, to certain described property, not exceed- 
ing in amount the sum of $2,350. It was alleged in his complaint, 
that the appellant was the owner of the insured property, and that 
the same was destroyed by fire, without design or gross negligence 
on his part, during the lifetime of the policy of insurance. The 
appellee answered in three paragraphs, of which the first was a gen- 


* Decision rendered, March 26, 1884. 
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eral denial of the complaint, and each of the other paragraphs stated 
special or affirmative matters by way of defense. To the second 
und third paragraphs of answer, the appellant replied in three para- 
graphs, of which the first was a general denial; and each of the 
other paragraphs stated special matter in reply to a specific part 
only of a third paragraph of answer. The appellee's demurrers, for 
the want of sufficient facts, to the second and third replies, were 
sustained by the court, and the appellant failing and refusing to reply 
further to the third paragraph of answer, the court found and 
‘adjudged that the matters and things set forth in the third para- 
graph of appellees answer were sufficient in law to bar the appellant’s 
right of action on the policy of insurance described in his complaint, 
Thereupon final judgment was rendered that appellant take nothing 
by his suit and the appellee recover of him its costs. The case is 
before this court for the second time. American Ins. Co. vs. Leon- 
ard, 80 Ind., 272. On the former appeal, it was held that the second 
paragraph of the defendant’s answer stated a good defense to the 
action. But the sufficiency of the third paragraph of answer was 
neither considered nor decided by this court, on the first appeal. 
The judgment was then reversed, because of error in overruling a 
demurrer to a paragraph of reply, which was pleaded to the entire 
answer, but in fact responded to part only of the answer. When the 
cause was returned to the cireuit court, no change was made in 
either the complaint or answer; but the appellant Leonard filed 
amended replies. In the second paragraph of its answer, the 
appellee alleged in substance that the premium notes given by the 
appellant for the policy in suit, were due and unpaid at the time of 
the loss, and that the policy by its terms was thereby avoided. On 
the former appeal, this paragraph of answer was held to be a good 
defense, on the authority of American Ins. Co. vs. Hemley, 60 Ind., 515. 
In the third paragraph of its answer the appellee admitted its issue 
of the policy in suit, but averred that appellee was a mutual insurance 
company, incorporated under the laws of the State of Illinois ; that 
by the terms of the policy in suit, the laws constituting the appellee’s 
charter were made a part of such policy ; that in section 16 of appel- 
, lees charter it was provided as follows: “Said company may make 
insurance for any term not exceeding five years, * * * in all cases 
where the assured has a title in fee simple, unincumbered, to the 
buildings or building insured and to the land covered by the same ; 
but if the insured has a less estate therein, or if the premises be 
incumbered the policy shall be void unless the true title of the 
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assured, and the incumbrance on the premises be expressed therein.” 
And the appellee averred, that, at the time of its issue of the policy 
in suit, the premises insured were incumbered by certain judgments, 
which incumbrances were not expressed in such policy and the same 
was void. The appellee further alleged that the appellant made a 
written application to the appellee for such insurance ; that in such 
application, the appellant represented that the buildings to be in- 
sured were free from incumbrances ; that, in trvth such buildings 
were incumbered by the lien of certain judgments ; an1 that there- 
fore by its terms, the policy in suit was void. This paragraph of 
answer stated facts sufficient to constitute a good defense to the 
appellant’s cause of action. In Ind. Ins. Co. vs. Brehm., 38 Ind., 578, 
it was held by this court, that a policy of insurance against loss by 
fire, issued upon a written application wherein it is falsely stated 
that the buildings to be insured are free from incumbrances, when 
in truth they were at the time incumbered by valid subsisting 
liens, cannot be enforced. Wood on Fire Ins., sec. 112; Com- 
monwealth Ins. Co. vs. Moninger, 18 Ind., 352 ; Cox vs. The Aitna 
Ins. Co., 29 Ind., 586. The first paragraph of the appellant’s 
reply was a general denial of appellee’s answer. The second and 
third paragraphs of the reply were pleaded to the third paragraph 
only of the answer. In the second paragraph of this reply, the ap- 
pellant admitted the incumbrances on the buildings insured and on 
the real estate, whereon such buildings were situate, as the same 
were stated in the third paragraph of appellee’s answer, except as to 
one of the judgments mentioned therein, but he averred that at the 
time the appellee took his application for the insurance of his prop- 
erty described in such application and in the policy in suit, and at 


the time of the issuing of such policy of insurance on the property 
insured, the appellee had full knowledge of all said incumbrances 


on the buildings insured and on the real estate, upon which such 
buildings were situate; such incumbrances, and each and all of 
them, having been fully explained and made known to the appellee, 
by the appellant at and before the time of his making the applica- 
tion for such insurance and before the issue of the policy in suit ; 
and that the appellee, at and before the taking the appellant’s appli- 
cation for such insurance, and at the time of issuing to him such 
policy of insurance, had full knowledge and information of the said 
condition of the title to such buildings insured, and to the real es- 
tate whereon the building were situate. And the appellant, 
averred that at the time of his making the application for such in- 
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surance and at the time of the issue to him of the policy in suit, the 
provisions and conditions of the charter under which the appellee 
did business, were not made known to him ; neither was such char- 
ter in any way made part of such application or policy, so that the 
appellant might know its provisions, and he never knew the provi- 
sions of such charter until after his barn was destroyed by fire, as 
alleged in his complaint. Wherefore the appellant said that the ap- 
pellee was estopped from setting up any defense in this action, on ac- 
count of any incumbrances on the buildings insured or on the real 
estate upon which such buildings were situate, or on account of any 
defects in the appellant’s title to such buildings and real estate. The 
only difference between the second and third paragraphs of reply, 
which we have discovered, is one of phraseology rather than of sub- 
stance. If the second reply is sufficient to withstand the appellee’s 
demurrer, so also is the third reply, but not otherwise. A corpora- 
tion such as the uppellee can only transact its insurance business 
through its officers or its agents. If the appellee itself, through its 
principal officers upon the fact stated in the third paragraph of its 
answer, could not make and issue a valid legal binding contract or 
policy of insurance, through an absolute want of corporate power 
so to do, it would seem to be clear that none of the subordinate 
agents or solicitors could upon the same facts make and issue a 
valid, legal and binding contract or policy of insurance. In other 
words, where the question is one of corporate power, if there can be 
no waiver of the corporation itself acting directly through its princi- 
pal officers, there certainly cannot be any waiver where the corpora- 
tion is sought to be charged by and through the acts of its subor- 
dinate agents or solicitors. We are of opinion therefore, that the 
questions for decision in this case are presented as fully and as fairly 
for the appellant by the second paragraph of his reply, of which we 
have given a full summary, as by the third paragraph of his reply. 
The substantial difference between the two paragraphs of reply 
lies in the fact that, while the second paragraph charges the ap- 
pellee itself with the full knowledge of the incumbrances on the 
insured property, and before the issue of the property in suit, the 
third paragraph charged such knowledge on the local and subordin- 
ate agents of the appellee to whom the appellant made his applica- 
tion for, and through whom he received the policy in suit. It will 
be seen from our summary of the third paragraph of answer, that 
the defense therein stated is based upon the alleged fact, that the 
appellee had no corporate power to make or issue the contract or 
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policy of insurance, declared by the appellant in his complaint in 
this case. In the case of Head vs. Providence Ins. Co., 2 Cranch, 
127, Chief Justice Marshal said: “Th> act of incorporation is an 
enabling act ; it gives the corporation all the power it possesses : 
it enables it to contract, and when it prescribes to it a form of con- 
tracting, it must observe that mode, or the instrument no more cre- 
ates a contract than if the body had never been incorporated.” So, 
in 1 Phillips on Insurance, page 9, it is said: “ An incorporated in- 
surance company is the mere creature of the act to which it owes its 
existence, and may be said to be precisely what the incorporating 
act has made it, to derive all its powers from that act, and to be cap- 
able of exercising them only in the manner which that act author- 
izes.” Whenever the charter of an insurance company requires, 
that any act shall be done, and prescribes the mode in which such 
act shall be done, and declares that, if the act be not done in the 
manner prescribed, the contract or policy of insurance shall 
be void, the company cannot waive the performance of such 
act in the prescribed mode ; for performance of any condition 
of the contract, fixed by law, cannot be waived. This 
has repeatedly been declared to be the law in cases 
involving the question of double insurance. Thus in 
Couch vs. The City Fire Ins. Co., ete., 38 Conn., 181, where the 
charter of the insurance company provided that “if there shall be 
any other insurance upon the whole or any part of the property 
insured by any policy issued by said company during the whole or 
any part of the time specified in such policy, then every such policy 
shall be void, unless such double insurance shall exist by consent of 
said company, indorsed upon the policy under the hand of the secre- 
tary ;” it was held by the Supreme Court of Connecticut, that the 
insurance company could not waive the performance of the act 
required by such provision of its charter, in the mode prescribed, 
and that its consent to double insurance could only be proved by 
the indorsement thereof upon the policy, under the hand of the sec- 
retary. To the same effect, substantially, are the following cases : 
Security Ins. Co. vs. Fay, 22 Mich., 467; Blanchard vs. Atlantic 
Mutual Fire Ins. Co., 33 N.H., 9; Hutchinson vs. Western Ins. Co. 
21 Mo., 97; Worcester Bank vs. Hartford Fire Ins. Co., 11 Cush., 
265 ; Pendar vs. American Mut. Ins. Co., 12 Cush. (Mass.), 469 ; Simp- 
son vs. Penn Fire Ins. Co., 38 Penn. St., 250; Fabyan vs. Union Mut. 
Fire Ins. Co., 33 N. H., 203. In the case at bar, as shown by the 
averments of the third paragraph of answer, the appellee had power 
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to make contracts of insurance “in all cases where the assured has a 
title in fee simple, unincumbered, to the building or buildings, and 
to the land covered by the same; but if the insured has a less 
estate therein, or if the premises be incumbered, the policy shall be 
void unless the true title of the assured and the incumbrance on the 
premises be expressed therein.” These were the provisions of the 
appellee's charter, and neither its principal officers nor its subor- 
dinate agents could waive compliance therewith. When it was 
alleged by the appellee, and admitted by the appellant, that there 
were incumbrances on the premises which were not expressed in the 
policy in suit ; by the express terms of the law of appellee’s creation 
and existence, the policy was void. The appellant is in no condi- 
tion, as it seems to us, to claim that the appellee is estopped by the 
acts and conduct of either its principal officers or its subordinate 
agents, from asserting and showing that the policy in suit is void. 
The laws of linois, constituting the appellee's charter, were made a 


part of appellant’s policy of insurance. In section 2 of such charter, 
it was provided that every person who should become interested in 
such company by insuring therein, should be deemed and taken to 


be a member thereof for and during the term specified in his policy 
and no longer, “and shall at all times be concluded and bound by 
the provision of this act.” By accepting his policy of insurance, 
therefore, the appellant became and was a member of the appellee 
company, and as such, was “concluded and bound by the provisions” 
of its charter. As such member the appellant knew or had the 
means of knowing, and therefore was bound to know that his policy 
of insur: nce was void for want of corporate power in the appellee to 
issue such a policy. It is well settled that where both the parties to 
a transaction have equal knowledge or means of knowledge of all the 
facts there can be no valid estoppel. Greensburg etc. Turnpike Co. 
vs. Sidiner, 40 Ind., 424; Long vs. Anderson 62 Ind., 537 ; Lash vs, 
Rendell, 72 Ind., 475; Robbins vs. Magee 76 Ind., 381; Buck vs. 
Milford, 90 Ind., 291. Our conclusion is, therefore, that the court 
did not err in sustaining the appellee’s demurrers to the second and 
third paragraphs of appellant’s reply. We find no error in the 
record. 


The judgment is affirmed with costs. 
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UNITED STATES CIRCUIT CQURT OF INDIANA. 


BALL & SAGE WAGON CO. 


vs, 


AURORA FIRE AND MARINE INS. CO. 


An agent with general authority has power to waive the payment of pre- 
miums, in regard to time. 


Where a company insists on a cancellation of the policy, this probably 
amounts to a waiver of a right to require proofs of loss. 


‘Woops, J. 

The action is upon a policy of fire insurance. 

The defenses pleaded are : First, that by reason of non-payment 
of the premium the policy had never been in force ; second, that 
the policy had been canceled before the loss occurred ; and third, 
that the assured had forfeited all right of recovery by failure to give 
notice to the company and to make proof of the loss, as required by 
a condition of the policy. 

The plaintiff, a corporation at Elkhart, Indiana, authorized De- 
frees & Meader, of Goshen, to procure a stated amount of insurance 
on the property of the company. Defrees & Meader applied for the 
insurance to Grubb, Paxton & Co., of Indianapolis, who were the 
agents of the defendants, a firm Iccated at Cincinnati, Ohio, for In- 
diana north of the Ohio & Mississippi Railroad. On the 9th of May, 
1881, Grubb, Paxton & Co, prepared and sent by mail, to Defrees & 
Meader, for the plaintiff, three policies of as many different compa- 
nies, including that sued upon. By its terms, this policy was made 
to take effect at noon of May 9th, the date of the policy. It was re- 
ceived by Defrees & Meader in due course of mail, but on account of 
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the premium charges being less than the established local rate at 
Elkhart, they returned it with the other policies, to Grubb, Paxton 
& Co, with a request that policies of the same date be sent instead. 

The same policies were corrected by Grubb, Paxton & Co., in 
respect to the charges of premium, and, without other change, re- 
mailed on May 12th, to Defrees & Meader, who received and deliy- 
ered them on or before May 17th, to the treasurer of the plaintiff, 
and received of him the premium named. In their letter of May 
9th, with which the policies were first sent, Grubb, Paxton & Co., 
after naming the respective policies and their amounts, one each be- 
ing inthe “Aurora,” “Indiana” and “Home,” say to Defrees & 
Meader : “To your credit 15 per cent on Aurora and Indiana ; 
12} per cent on Home policy.” 

On May 13th, upon receipt of a memorandum showing the issue 
of this policy, the defendant, by its secretary at Cincinnati, notified 
Grubb, Paxton & Co. to cancel the policy immediately, but, instead 
of obedience, and without notifying the plaintiff or D. & M. of this 
order, they write to Defrees & Meader for “ printed forms, Ball & 
Sage Wagon Co.’s paper mill,” their intention being to place an 
equal amount of insurance upon the property in another company 
before canceling the policy in suit. On the 17th, Defrees & Meader 
answered, sending blanks as requested, and asking the placing of 
$2,000 more insurance on the property in some good company. 
On the 19th, Grubb, Paxton & Co. replied, promising to forward a 
policy for “$2,000 more on the paper mill, either by to-morrow or 
day after.” On May 20th, the property insured burned ; and on 
the 23d Defrees & Meader, acting for the plaintiff, wrote Grubb, P. 
& Co., to the effect that a total loss had occurred, naming the poli- 
cies and amount of each ; and on the same day sent them a tele- 
gram, asking if they had placed insurance on the paper mill, and if 
so, when, and in what company. This had reference to the addi- 
ditional insurance which had been applied for. On the same day, 
May 23d, Grubb, P. & Co., wrote to Defrees & M., saying : “ Here- 
with find policy, No. —, Atlas Ins. Co., $2,000, Ball & Sage Wagen 
Co. The Aurora Insurance Co. ordered their policy canceled about 
a week ago, and we have put said amount, $1,500 in Rochester Ger- 
man Ins. Co. Please advise if the mill which burned at Elkhart is 
this mill we just insured (Ball & Sage) ; if so we want you to con- 
sider Aurora policy canceled, and hold the Rochester German * * 
liable for it. We have policy in office here. The reason why we 
held Rochester German policy here, is because we did not wish to 


? 
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trouble you more than we could possibly help in exchanging poli- 
cies, and first wished to find if the R. G. policy would stick. Very 
truly, etc.” On May 24th, they telegraphed Defrees & M.: “Has 
that mill burned? Return the canceled policies; answer.” To 
this, on the same day, Defrees & M. answered: “ Yes, totally—an- 
swer our telegram.” And to this Grubb, P. & Co. replied by tele- 
graph also : “ We have placed only Indiana, Home and Atlas. You 
had notice of cancellation of Aurora and Rochester German. Re- 
turn these two policies at once. You have our letter. Deliver no 
policies now to parties.” On the 25th they wrote Defrees & M. say- 
ing : “ We are sorry you did not answer the requirements of the 
business (if you had delivered the Indiana and Home policies to the 
assured) by giving notice at once of the fire. * * You will please 
return the Aurora policy and the Atlas, as they are plainly not in 
force—the one being canceled on the 13th inst.—the other written 
on the 23d. Please do this promptly, as you cannot help but ac- 
knowledge the justice of this.” This Defrees & M. answered on the 
26th, exonerating themselves of all blame, and on the 28th wrote 
again, inclosing a draft for $75.01, stated to be “in full of our ac- 
count with you for insurance in Indiana, Home and Aurora, as per 
statement appended.” To this Grubb, P. & Co. replied by letter of 
the 30th, saying: “ Your favor of the 28th inst. received inclosing 
check as payment of premium on paper mill, $75.00 net. We will 
endeavor to get the matter straightened up. Will write the Roches- 
ter German and Aurora the facts, and let you know so as to get 
proofs made right, if we can get it settled between the two compa- 
nies. We used our best efforts to get the line placed ;” and on June 
4th, again wrote, saying : “ We return to you herewith the premium 
(you included in your remittance of balance due us) for Aurora 
policy, canceled, as we wrote you. Find inclosed $31.53. * * 
The policies we placed are the “Home” and “Indiana.” * * 

Please return the Aurora policy as requested. We as brokers use 
our best efforts to place lines for our customers, but cannot bind 
longer than such time as they can accept or decline.” This was 
sent as a registered letter. On June 8th, Defrees & M. answered by 
a registered letter, in which they returned the letter of Grubb, P. & 
Co. unopened. Thisletter Grubb, P. & Co. refused to take from the 
post office, where it lay until August, when it was returned to De- 
frees & Meader, at Goshen, where they held it, unopened, at the 
time when this action was commenced in the Elkhart Circuit Court, 
and continued to hold it until on the hearirg it was produced in th s 
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court, and by order of the court opened and the money delivered to 
the clerk of this court for tinal disposition, according to the order of 
the court. Neither the defendants nor its agents, Grubb, P. & Co, 
ever gave notice to, or made any request of, the plaintiff to furnish 
proof of loss, in accordance with the suggestion or promise contained 
in the letter of May 30th. On September 4th, 1881, before the com- 
mencement of this action, the plaintiff sent to the defendant at Cin- 
einnati, proof of the loss, to which no objection is, or has been 
made, except that it came too late. In respect to proof of loss, the 
policy providés that, “ Persons having a claim under this policy, shall 
give notice to the company immediately after the fire, and as soon 
as possible render a particular account and proof thereof, etc.” 
This policy also contains the following: “It is further agreed, that 
if this policy has been procured by any person or persons, other 
than the duly appointed and authorized agent of this company, such 
person cr persons shall be the agent of the assured, and this com- 
pany shall not be liable, by virtue of this policy, or any renewal 
thereof, until the premium therefor be actually paid to the company.” 

The authority of Grubb, P. & Co., as agents of the company, within 
their territory, is shown to have been, “ full power to receive mon- 
eys, and to countersign, issue and renew policies of insurarce of the 
company, subject to such rules and regulations as are, or may be, 
adopted by the company, and such instructions as may, from time to 
time, be given by the manager of the company at Cincinnati.” 

In respect to the defense of cancellation, counsel for the defendant 
admit that there is a failure of proof; but strenuously insist that 
the policy never became operative because the premium had not 
been paid to the company before the fire ; that there was, in fact, no 
waiver of this payment by the company or by their agents, Grubb 
& Co., and that if the agents did intend a waiver they had no power 
to bind the company thereby ; that the provision granted from the 
policy constituted a restriction upon the power of all agents, whether 
general or special, of which the receiver of the policy was bound to 
take notice ; that this restriction was a part of the agreement which 
could not be affected by any cotemporary, passed agreements, or un- 
derstandings—especially when had with an agent only of the com- 
pany. In support of this view, counsel cites the following authori- 
ties :— 

Commercial N. W. Ins. Co. vs. Union Mutual Co., 19 How., 318 ; 
Grace vs. Am. Ins. Co. (U. S. S. C.), 17 Rep., 1 ; Thompson vs. Ins. 
Co., 104 U. S., 252 ; Insurance Co. vs. Wright, 1 Wall., 456 ; Part- 
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ridge vs. Ins. Co., 15 Wall., 573, 63 N. Y., 531 ; Merrean vs. Ins. Co., 
66 N. Y., 274; Bradley vs. Potomac Ins., 32 Md., 108 ; Catois vs. 
Am. Ins. Co., 33 N. J., 487 ; Western Agent vs. Pt. Ins. Co., 4 N. C. 
Rep., 190 ; Buffum & Fayette vs. Ins. Co., 3 Allen, 360; Benton vs. 
Am. Ins. Co., 25 Conn., 542 ; Security Ins. Co. vs. Floy, 22 Mich., 
467; 96 U.S., 234; Bennett vs. Ins. Co., 105 id., 355; 30 Eng. R., 
816. 

Counsel for the plaintiff contends that the power of the agent to 
issue the policy included the power to fix the time when the insur- 
ance should begin and end ; that this was done in this instance by 
writing in the blank spaces, left in the printed forms, provided by 
the company, the words and figures, “9,” “ May ;” that where there 
is an inconsistency between written parts of an instrument and 
printed parts, the former must prevail ; that the delivery of the pol- 
icy in this shape, and the subsequent conduct of Grubb, P. & Co., 
showed clearly, an intent on their part, to give Defrees & M. a short 
credit for the premium, and that the policy should take immediate 
effect ; and that this in law, as well as in fact, constituted a waiver 
ot the stipulation for payment, before the policy should be in force. 
In snpport of this view, the following authorities are cited :— 

Milier vs. Life Ins. Co., 12 Ind., 303; Sheldon vs. Atlantic Ins. Co., 
26 N. Y., 460 ; Wood vs. Poughkeepsie Ins. Co., 32 id., 619 ; Bocher 
vs. Williamsburgh Ins. Co., 33 id., 131 ; Bowman vs. Ins. Co., 59 id., 
52: Marcus vs. Ins. Co., 68 id., 625 ; Goodwin vs. Ins. Co., 73 id. 
480, 491 : Bouton vs. Am. Ins. Co., 24 Conn., 542 ; Behler vs. Ger- 
man Ins. Co., 78 Ind., 350 ; May, Insurance, p. 434 and sec. 136. 

Without entering upon a review of the authorities, it is enough to 
say here that, in the judgment of the court, the agents of the com- 
pany, who issued the policy in suit, had authority to waive the imme- 
diate payment of the premium, and that they did so, in this instance, 
is, in the light of the evidence, too clear for reasonable dispute. 

In respect to the proofs of loss, it is probably true, as claimed by 
counsel for the plaintiff, that by asserting a cancellation of the pol- 
icy, the defendant waived the right to insist upon these proofs; 
Portsmouth Ins. Co. vs. Reynolds, 32 Gratt., 613 ; Allegre vs. Mary- 
land Ins. Co., 6 H. & J., 198 ; Graves vs. Ins. Co., 12 Allen, 391. 
Nov. & U.S. Trans. Co. vs. Ins. Co., 34 Conn., 561; Girard Co. vs. 
York Co., 97 Pa. St., 15 ; Bennett vs. Ins. Co., 14 Blatch., 422 ; 9 
How. (U. 8.), 196; May Insurance, p. 469. But whether there was, 
in this case, a complete waiver or not, it is quite clear, under the 
circumstances in proof, that the plaintiff should be held to be ex- 
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cused for the neglect—if neglect it was—to forward the proofs 


sooner. 

Other points have been suggested in behalf of the defense, but if 
good in law, they have no sufficient support in the evidence. There 
is due the plaintiff $1,730, for which let judgment go. 


SUPREME COURT OF ILLINOIS. 


November Term, 1883. 
From the Cook Circuit Court. 


JAMES FE. TYLER er at. 


US. 


MASSACHUSETTS LIFE INS. CO. er at. ) 


It is not necessary in a trust deed to pass the interest of assigus specifically 
when it passes the whole interest of the owners. 


It is intimated that where the highest interest allowed by law has been re- 
served in connection with a loan, the additional requirement that the bor- 
rower should take a life policy in connection therewith, is usurious. 


But where the land given assecurity for the loan has already been sold for 
default in interest, with the acquiescence of the borrower, he will be es- 
topped from setting up usury to avoid the sale. The borrower should have 
filed a bill to enjoin the sale on the ground of usury. 


Bispee and Decker, fur the Appellants. 

The sale and trustee’s deed made under the Rappleye trust deed 
are void, because the notice of such sale and the sale thereunder 
were irregular, informal and insufficient. 

The trustee’s deed conveys only the interest of Guyton and wife 
and the trustee—not the interest of Guyton’s assigns. 

The alleged default in the payment of interest, upon the ground 
of which the power of sale was invoked, did not exist because there 
was no interest due, and therefore the sale is void. 
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The requirement that the borrower should take a life insur- 
ance policy in connection with the loan, and as a condition upon 
which the loan was granted, the highest interest allowed by law hav- 
ing already been reserved in the notes, made the loan usurious, and 
prohibited the company from collecting any interest whatever. Mis- 
souri Valley Ins. Co. vs. Kittle, 2 Fed. Rep. 113 ; 7 Fed. R., 805. 

Requiring the borrower to pay agents’ commissions constitutes 
usury. Payne vs. Newcumb, 100 IIl.; 611. 

If the mortgagor himself, or through his agent, buys the property, 
his title may be impeached for usury in the mortgage. 1 Jones on 
Mortgages (3d Ed.), Sec. 646. 


G. W. Garnett, for the Appellees. 

Irregularities in a sale are waived unless steps are taken in a rea- 
sonable time to set the sale aside. 80 I1l., 160. 

One notice was all that was necessary. If it contained all the facts 
necessary to inform the public of time, place, terms of sale, descrip- 
tion of property, ete. 75 IIl., 623. 

The life insurance premium was not usury, as Guyton received 
full value for it, the company being solvent and the charge reason- 
able. 3 Edw., Ch. 199. 

If there was usury in the transaction, no advantage can be taken 
of it after a sale under the trust deed and discharge of the whole 
debt. Perkins vs. Conant, 29 Ill., 184 ; Carter vs. Moses, 39 id., 539. 


Watker, J. 

It appears that one B. F. Guyton and wife executed three deeds 
of trust, each on different tracts of land to secure these several notes, 
for different amounts, aggregating the sum of $27,500, bearing inter- 
est at the rate of ten per cent. The notes and deeds of trust all 
bear date the first day of July, 1875, and payable on the first day of 
July, 1880, to the order of the Massachusetts Life Insurance Com- 
pany. The interest was payable semi-annually, and for the payment 
of which the maker executed interest notes or coupons. The prop- 
erty was conveyed to N. B. Rappleye, and contained the usual 
power of sale on default in payment. Each nate contained a provi- 
sion that on default in payment of any installment of interest, the 
holder of the notes might declare the principal note due and require 
the trustee to sell the property and satisfy the principal and interest 
of the note. Each deed of trust contained the same provision. Af- 
-terwards Guyton and wife executed three other promissory notes— 
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two for $1,000 each and one for $3,200,—and executed three other 
trust deeds on the same property, to secure the payment of this in- 
debtedness. These latter notes and deeds of trust bear date the 
27th of July, 1875. The deeds were to William B. Warren and con- 
tained the usual powers of sale. The notes, at their delivery, were 
payable to George S. Brown, and are now held by appellant Tyler. 
The last-named trust deeds, although not in terms made so, are in 
fact junior liens to the Rappleye trust deeds, being junior in date. 
Default having been made in payment of some of the interest cou- 
pons attached to each of the first three notes,—principal and inter- 
est. He, after advertising the property, on the 30th day of January, 
1878, sold the property to A. J. Smith, who purchased for the 
insurance company, and he still holds the lots. Tyler, the holder of 
the second series of notes, and Warren, the trustee, filed their bill 
in the Cook Circuit Court to redeem, alleging that there were such 
irregularities in the sale made by Rappleye that it did not bar a 
redemption. They ask that the sale be set aside and they he let in 
to redeem from the first three trust deeds. On a hearing in the 
circuit court the bill was dismissed, and complainants bring the rec- 
ord to this court by appeal, and urge a reversal. 

It is first insisted that the sale was voidable because the trustee 
advertised that he would sell under each trust deed, the land de- 
scribed therein, in one notice. It is claimed that he should have 
given three separate notices—one under each trust deed. We are 
unable to perceive any objection to the notice. It recited each trust 
deed, the lands each contained and gave notice that he would sell 
the land described in each for the payment of the debt secured by 
the trust deed. The sales were separate under each, of the land it 
described. This was precisely as though there had been three sepa- 
rate notices of the sale. There is no pretense that any of the lots 
were sold under or by virtue of the power contained in a trust deed 
that did not embrace such land. Each tract was sold under the 
powers of the deed in which it was embraced. Nor does it appear 
that anyone was misled, or that any loss was ineurred by having 
published but the one notice. We clearly have no power to set 
aside a sale when the power has been pursued, and certainly not 
when no injury 1s shown to have resulted. 

The deeds required notice of the sale to be given before the sale, 
and a notice was given containing all that was required. Appellants’ 
counsel have not endeavored to point out any injury that has been 
sustained by their clients by reason of the notice as it was published. 
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There is some criticism of the trustee’s deed. It is claimed that 
it is defective because it does not purport in terms, to convey the 
interest of the assigns of Guyton. We regard this as wholly non- 
essential. The deed recites that the trustee “conveyed all the es- 
tate, right, title, interest, property, claim and demand whatsoever, 
both in law and equity, of the said Benjamin F. Guyton and Lizzie 
F. Guyton.” This was sufficient to pass all the title and cut off the 
equity of redemption. But if it were not, the notice stated he would 
sell the interest of the grantors, their heirs and assigns, and he states 
in the deed he sold the property in pursuance of the notice, and if 
he did, then that, in equity was sufficient. If the words which were 
omitted were essential, a court of equity would decree a reformation 
of the deed, and inasmuch as this isa proceeding in equity, the deed 
will be treated as thus reformed. 

It is urged that the transaction was tainted with usury, and that 
being the case, the company had forfeited all interest on the notes, 
and there was no interest due, and there being none due, there was 
no failure or default in the payment of interest, and therefore there 
was no power to declare the principal due or to make the sale ; that 
the sale was made without power and may be avoided. Concede 
there was usury in the loan (and the proofs seem to establish there 
was), still does it follow that the sale may be set aside and vacated ? 
In the case of Perkins vs. Conant, 29 Ill, 184, the mortgagor sued to 
recover usurious interest collected by the mortgagee, by a sale of 
the mortgaged premises under a power of sale. It was there held 
that inasmuch as the mortgagor permitted the sale for the usurious 
interest, he was estopped from recovering it back. In the case of 
Carter vs. Moses, 39 Ill, 539, there were notes given that embraced 
usury. The prayer, to secure their payment, turned over to the pay- 
ee, notes, checks, etc., as collateral security. The payee cellected 
and applied the collaterals to the payment of the usurious notes. 
The debtor filed a bill to enjoin the trustee from selling land to pay 
other notes in which there was no usury, and to have the money col- 
lected and applied to pay usury credit on the notes still remaining 
unpaid. It was, however, held that complainant having voluntarily 
paid the usury, he could not have it set off against the other notes. 
These cases are decisive of the case at bar. Had complainants de- 
sired to prevent the collection of usury in this case, they should have 
filed their bill to restrain the collection of usury, and prevent the 
sale of the land by the trustee for more than was due after all 
proper deductions from the amount on account of usury. By per- 
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mitting the sale to be made for principal and the usury, the debtor 
and the subsequent incumbrancer are precluded from now insisting 
on usury to defeat the sale. By permitting the sale they must be 
regarded as having assented to it and the payment of the usury. 
We perceive no error in the decree below, and it is affirmed. 


Decree affirmed. 





Meadows vs. Hawkeye Ins. Vo. 


SUPREME COURT OF IOWA. 


Appeal from Ringgold District Court. 


MEADOWS 
US, 


HAWKEYE INS. CO.* 


A reply is not admissible except to a counter-claim, or to plead matter in 
avoidance of the defense set up by the answer; and in such case the reply 
necessarily admits the matters so set up by defendant, and when the mat- 
ters pleaded in avoidance thereof are not proved, defendant is entitled to 
judgment. 

A reply must be regarded as presenting nothing more than matter in confes- 
sion and avoidance, and a general denial of the allegations of the answer 
cannot be considered. 

Where a policy of fire insurance contains a condition that it shall become 
void upon the foreclosure or attempted foreclosure of a mortgage upon the 
premises, it becomes absolutely void upon a foreclosure without any act 
or notice on the part of the insurance company. 


Action upon a policy of insurance. There was a judgment upon 
a verdict for plaintiff. Defendant appeals. The facts of the case 
are stated in the opinion. 


Henry & Spence and Laveuuin & Campse1, for Appellee. 
R W. Barger, for Appellant. 


Beck, J. 


1. The policy contains a condition in the following language : 
“The commencement of foreclosure or other proceedings upon any 
mortgage, lien or incumbrance of any kind, or of any suit or action 


* Opinion filed December 11, 1883, from NV. W. Reporter. 
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in any court concerning the title in any wise, shall immediately ren- 
der this policy null and void.” The answer alleged that, subsequent 
to the execution of the policy, foreclosure proceedings were com- 
menced upon a mortgage covering the property insured, which 
resulted in a decree therein, upon which the property was sold prior 
to its destruction by fire. The defendant insists that the policy is 
void under the condition above quoted. The plaintiff filed a reply, 
wherein he alleges, among other matters, that he has neither knowl- 
edge nor information sufficient to form a belief as to the truth of the 
allegations of the answer. In another count of the reply he avers 
“that it is true that on or about the time stated in the auswer there 
was a certain mortgage foreclosed against said premises, as stated in 
the answer, but such mortgage was not made by plaintiff, nor was 
plaintiff liable therefor, or for the payment thereof ; that there was 
a sale of said premises thereunder, as alleged by defendant, but that 
defendant had full knowledge of the commencement and prosecr- 
tion of such foreclosure proceedings from their commencement to 
their close, and did not in any manner notify plaintiff that the policy 
sued upon was avoided, or that it would insist on a forfeiture there- 
of ; and that ever since plaintiff made his application for said policy, 
up to the present time, defendant has held the note of plaintiff given 
for the premium under said policy, and has permitted interest to 
accumulate thereon, and has never offered to return said note to 
plaintiff.” The reply further alleged that defendant, with full knowl- 
edge of the facts, notified and requested plaintiff to furnish proofs 
of loss, which was done, at loss of time, trouble, and expense. A 
motion to strike, and a demurrer, were directed against the parts of 
the answer just set out and recited, but each was overruled. A like 
motion and demurrer to anotner part of the reply—the second count 
—were sustained. These findings, and others filed in the case, need 
not be more particularly referred to in this opinion. 

Upon the trial the plaintiff introduced in evidence the policy, and 
proved the destruction of the property insured by fire, and thereon 
rested his case. The defendant thereupon asked the court to direct 
a verdict to be brought in for it on the ground that plaintiff admit- 
ted in his reply the facts pleaded by defendant, which annulled and 
avoided the policy, and the evidence does not tend to show any 
waiver of the forfeiture, or any promise or agreement of defendant 
to pay the loss. The motion was overruled and a verdict was had 
for plaintiff, upon which judgment was rendered. 

2. We shall first inquire whether the reply of plaintiff admitted 
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the allegations of the answer setting up the forfeiture of the policy. 
A reply is not permitted except when a counter-claim is set up, 
or some matter is pleaded in the answer to which plaintiff claims a 
defense by reason of facts which avoided the matter alleged in the 
answer. Code, §2,665. The reply is not admissible except to a 
counter-claim, or to plead matter in avoidance of the defense set up 
by the defendant. In order to avoid the defendant’s defense it must 
of course be adinitted, for reason would not permit a party to allege 
an avoidance of a defeuse which is wholly denied. If the allega- 
tions sought to be avoided are not true, it is plain that matter 
pleaded in avoidance can have no existence. ‘The very. meaning of 
the words “avoid” and “ avoidance,” when used by pleaders, im- 
plies the admission of the defense sought to be avoided. Bouy. 
Law Dict. Indeed, there cannot be an avoidance without a confes- 
sion of the defense sought to be avoided. Gould, Pl. 34; 1 Chit. 
Pl. 556. 

3. Counsel for plaintiff insist that as inconsistent defenses may be 
stated in the same answer or reply (Code, § 2,710), we must regard 
plaintiff's reply as both denying the allegations pleaded as a defense 
and as alleging facts avoiding it. But there is something more than 
an inconsistency in the pleading. The avoidance is based upon, and 
cannot be made without an admission of the defense set up by 
defendant. If the reply be regarded as denying the allegations of 
the defense, then does it fail to present an avoidance. Counsel cite, 
in support of their position, Barr vs. Hack, 46 Iowa, 308, which 
holds that in an action for slander a general denial may be pleaded 
in the answer with a justification. It may be conceded that the rule 
of the case applies to answers in all forms of actions setting up de- 
fenses to the plaintiff's claim. But it is made plain by the following 
considerations that the rule does not apply to a reply to an answer 
under our system of pleadings. The following provisions are found 
in the Code :— 

“Sec. 2,665. There shall be no reply except (1) where a counter- 
claim is alleged ; or (2) where some matter is alleged in the answer 
to which the plaintiff claims to have a defense, by reason of the ex- 
istence of some fact which avoids the matter alleged in the answer.” 

“Sec. 2,666. When a reply must be filed, it shall consist of (1) a 
general or specific denial of each allegation or counter-claim contro- 
verted, or any knowledge or information thereof sufficient to form a 
belief ; or (2) any new matter, not inconsistent with the petition, 
constituting a defense to the matter alleged in the answer ; or the 
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matter in the answer may be confessed, and any new matter alleged, 
not inconsistent with the petition, which avoids the same.” 

“ Sec. 2,667. Any number of defenses, negative or affirmative, are 
pleadable to a counter-claim, and each affirmative matter of defense 
in the reply shall be sufficient in itself, and must intelligently refer 
to the part of the answer to which it is intended to apply. * * *” 

It will be observed from these provisions that a reply is not per- 
mitted to deny the allegations of the answer, which is regarded as 
denied without further pleadings. See cases cited in Miller’s Code 
and McClain’s Statutes. A denial of the allegations of the answer is 
unknown, and is forbidden. A counter-claim introducing new mat- 
ters, not put in issue by the petition and answer, must be denied by 
a reply. “New matter not inconsistent with the petition, consti- 
tuting a defense to the matter alleged in the answer,” and matters 
in confession and avoidance of the defense pleaded in the answer, 
must be set up in the reply. In the case at bar the part of the re- 
ply denying the allegations of the answer must be disregarded, for 
the reason that it is forbidden by the statute. The reply must be 
regarded as presenting nothing more than matter in confession and 
avoidance. We must therefore regard it as containing no denial of 
the allegations of the answer, and as containing nothing further than 
an admission and avoidance of the allegations of the answer setting 
up the particular defense pleaded therein. 

4. The allegations of the answer showing the foreclosure of a 
mortgage subsisting against the property, and the sale of the in- 
sured premises thereunder, are admitted by the reply ; the plaintiff 
introduced no evidence to support his allegations of matters in 
avoidance. We are to inquire whether the defense thus pleaded is 
sufficient to defeat the action. We need not inquire into the suffi- 
ciency of the matters in avoidance, pleaded by the reply, for no 
attempt was made to support them by proof. The facts admitted 
by the reply are in direct violation of the condition of the policy 
above quoted. Under this condition the policy becomes absolutely 
void upon the happening of the things contemplated therein, with- 
out any act on the part of the insurance company. The condition 
is a part of the contract entered into by the parties, and must be en- 
forced. We cannot make a new contract for them, nor refuse to 
enforce the contract they made for themselves. Supple vs. Iowa 
St. Ins. Co., 58 Iowa, 29 ; [S. C. 11 N. W. Rep. 716 ;] Titus vs. Glens 
Falls Ins. Co., 81 N. Y., 410; McIntire vs. Norwich Ins. Co., 102 
Mass., 230; Wood Ins., 550. 
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We reach the conclusion that the court below erred in refusing to 
direct a verdict for defendent. As this point is decisive of the case, 
other questions discussed by counsel need not be considered. 
Reversed. 


SUPREME JUDICIAL COURT OF MASSACHUSETIS. 
January Term, 1884. 


JAMES LITCH evr at. ) 


vs 
NORTH BRITISH & MERCANTILE INS. CO.* 


A dwelling left vacant for three months, is vacant within the policy. 
The hiring of a house and placing in it a pail, serubbing-brush and mop, pre- 
paratory to cleaning for occupancy is not an occupancy within the policy. 
Morton, C. J. 
By the policy in suit the defendant insured the plaintiff “on their 
one and one half story frame dwelling-house” situated in Hyde 
Park. The policy contained the condition that it should become 
void “if the above-mentioned premises shall at any time be occu- 
pied or used so as to increase the risk, or become vacant or unoccu- 
pied, and so remain, without notice to and consent of this company 
in writing.” The house was burned on April 3, 1881. It appeared 
by the undisputed evidence at the trial that it was vacant and unoc- 
cupied from January 1, 1881, until it was destroyed by fire, without 
notice to or consent of the company. The plaintiff contends that the 
testimony of one Davis shows an occupancy by him at the time of the 
fire. He testified that he hired a house and received the keys on the 
last day of March, that he never moved into it, that he was never in 





* Decision rendered Feb. 28, 1884, 
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the house but once, which was on the day he hired it, and that he 
then left in the house “a pail, a serubbing-brush and a mop, intend- 
ing to go there on the following Monday and clean it.” There is 
no pretense for saying that this shows an occupancy by Davis within 
the meaning of the condition of the policy above cited, the object of 
which was to insure that the house should be under the care and 
supervision of some one in the actual occupation and use of it. 
Ashworth vs. Builders Ins. Co., 112 Mass., 422. For this reason, the 
plaintiffs cannot maintain this action, and the other grounds of 
objection need not be considered. 


Exceptions overruled. 





Aitna Life Ins. Vo. vs. Ehrlich. 


LOWER COURT DECISIONS. 


BREACH OF CONTRACT BY AGENT.—MEASURE OF DAM- 
AGES. 


St. Louis Court of Appeals.—Appeal from St. Louis C. C. 


ETNA LIFE INS. CO., Appellant, 
vs. 


LEO. EHRLICH, Respondent.* 


The agent agreed to devote all his time to the prosecution of the business and 
to furnish at least $250,000 of new insurances each year. The evidence 
showed that he was engaged in various other pursuits, in buying policies 
for speculation; that he was absent for several days at a time setting up 
business for other parties and on a pleasure trip, and engaged in getting 
up a riding school. Only $30,000 of insurance was taken, and during the 
last five months not a single risk, 

Hell, That the company was justified in declaring its contract void according 
to its terms. 

Held, That no damages could be recovered by the agent, where he has been 
guilty of substantial breaches. 

Held, That a penalty affixed for failure to secure the specitied amount ot new 
insurances did not prevent the company from revoking the contract. 

Held, That the contract required the agent to devote his whole time and ener- 
gies only during business hours. 

Held, That the burden was on the agent to show that the business of life insur- 
ance could not be transacted during the Summer. 


Where the defense assumed the theory that the agent was entitled to damages 
for his expenses and time, it 1s too late on review to abandon that theory. 


SO a a a a ee 
* Decision rendered January 15, 1884. 


. 
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One who agrees to devote his whole energy to a business, is not entitled to 
waste that energy on other lucrative pursuits outside of business hours. 


The principles on which damages should be computed considered. 


Txompson, J. 

This is an action for damages for the breach of a contract. 

The cause was tried before a jury. At the trial the plaintiff put in 
evidence the contract sued on, as follows: “This agreement, made 
in the city of Hartford, State of Connecticut, this 16th day of Sep- 
tember, 1880, between the AXtna Life Ins. Co., of said Hartford, party 
of the first part, and Leo. Ehrlich, of St. Louis, Mo., party of the 
second part, witnesseth : That in consideration of agreement herein- 
after made by the party of the second part, the aforesaid Avtna Life 
Ins. Co. hereby appoints and constitutes the party of the second part 
its general agent, to procure applications for insurance for it in the 
counties of State of Missouri, with the exception of the county of 
Jackson, to receive premiums upon all policies issued upon such ap- 
plications, and to collect premiums upon renewals of the same, and 
also to collect renewal premiums on existing policies issued by said 
company in said territory. Said company is to allow and pay said 
party of the second part for his services, and the services of such 
agents as he may employ, commissions as follows : Twenty per cent 
of the premiums paid the first year on renewal-term policies and 
other policies requiring less than twenty annual payments ; seven per 
cent of the premiums collected on single payment policies ; thirty 
per cent of the premiums paid the first year on all policies requiring 
twenty or more annual payments, and seven per cent of the premiums 
paid the second year and subsequent years on all policies while he is 
actually working his territory. 

“Said company reserves the right to pay for policies issued on 
and after any date which it may hereafter specify, and which date 
shall be subsequent to the notice given thereof. The same percent- 
age of commissions respectively as aforesaid, but computed on the 
premium for an ordinary life policy at the same age and for the 
same amount of insurance, if the preminm on such policies is higher 
than the ordinary life rate. 

“Said company also reserves the right to discontinue taking new 
insurance in the State of Missouri, should the legislation of such 
State or the interpretation of existing laws respecting the business of 
insurance companies of other States, be deemed by said company, 
prejudicial to its interests. 

“Said company agrees to pay all physicians’ fees, postage, ex- 
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change and express charges on packages of supplies and currency 
remittances ; also the taxes and license fees not higher than now re- 
quired by State law, proper vouchers being given for all such ex- 
penses ; said company also agrees to furnish such stationery, blanks 
and printed matter as it may consider necessary in the conduct of 
its business. 

“This agreement further witnesseth, that said party of the second 
part hereby accepts the agency of said company and agrees to devote 
his entire time and energy to the businees of said company, and to 
no other, and employ a sufficient number of agents to canvass the 
territory named and to see that the company is represented therein 
by efficient, active agents. 

“That he will be responsible to said company for all premiums on 
policies and renewals sent him ; that he will account to said company 
on or before the 10th day of each month, or at any other time when 
required for all premiums received by him or his ‘agents, and remit 
the amount of the same, less such charges as he is entitled to by 
this agreement, and that he will conduct the business in all respects 
in accordance with the instructions of the party of the first part. 

“Said party of the second part further agrees to give a bond to 
said company for the sum of $5,000, with good an1 satisfactory se- 
curity, and renew the same as may be required 

“It is hereby agreed that the business and agency cannot be dis- 
posed of without the consent and approval of said party of the first 
part in writing. 

“This contract is to continue in force and effect so long as the 
agreements made by said Ehrlich are fully complied with. Should 
said Ehrlich fail to comply with any of the conditions or obligations 
of this agreement, it may be terminated by said company without 
delay. In case the agency and agreement is revoked by the com- 
pany, it agrees to pay said Ehrlich an amount equaling ten per cent 
of the premiums becoming due the next year on all policies actu- 
ally in force and issued upon applications taken by the said Ehrlich 
and his agents since he has been in charge of the agency, assuming 
that there is no obligations on the part of said Ehrlich or the com- 
pany to pay annual commission upon any of said business to other 
agents or parties. 

“Said Ehrlich agrees to furnish said company with at least two 
hundred and fifty thousand ($250,000) dollars new insurance each 
year during the term of four years from date hereof, on which the 
premiums are paid and reported to said company within the year, 
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and if he fails to obtain that amount, he will pay to the company 75 
cents for each thousand which he lacks of furnishing the required 
$250,000 new insurance for that year, and to pay a like sum for each 
succeeding year during the term of four years. 

“Tf in any one year said Ehrlich obtains, pays and reports to said 
company more than $250,000 new insurance, the excess shall be 
credited on the succeeding year. And if, during the four years, he 
shall obtain, pay and report to said company one million dollars new 
insurance, then the company shall return to said Ehrlich what he 
has paid it because of not furnishing the required amount.” 

The oral evidence consisted entirely of the evidence of witnesses 
introduced by the plaintiff. The defendant introduced no evidence 
except some letters which had passed between it and the plaintiff. 
The evidence showed that the contract above set out was executed ; 
the plaintiff gave bond in pursuance of its terms ; that he entered 
upon the discharge of his duties thereunder ; that he rented an of- 
fice at a rental of $1,200 a year; that he put out a sign-board 75 feet 
long which cost $55 ; that he employed a clerk at a small cost to 
himself of six or eight dollars a week, the clerk finding other employ- 
ment to piece out a salary ; that he appointed in all thirteen agents 
for different parts of Missouri outside of Jackson Co., and that he de- 
voted most of his time to soliciting for business. But his own evi- 
dence shows that he did not devote all his time to the defendant’s 
business. He had at the same time a number of other irons in the 
fire. He had been, at the time his contract with the defendant was 
made, engaged in buying for speculation, policies in one or two defunct 
insurance companies. He bought during the period of his agency 
for the defendant under the contract sued on, ten or twelve policies 
in the Globe Mut. Life Ins. Co., which was in the hands of a receiver, 
from which he netted a profit of something less than a thousand dol- 
lars. He advertised that he dealt in these policies, by a circular * * 
sent out and directed from the office in which he purported to carry 
onthe defendant’s business. He also bought and again sold a policy 
inthe tna Co. out of which he made $100 or $200. He also went to 
New York and spent five working days in settling the business con- 
troversy for his friend, Mr. Hercules Dausman, for which he re- 
ceived merely a present ; but he testifies that he was endeavoring to 
get Mr. Dausman at the time to take a policy in the defendant com- 
pany which Mr. Dausman had promised todo. He also attended 
by correspondence to the settlement of a similar controversy for 
another gentleman, Mr. Parsons, for which he received a fee of $600. 
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He was also an active member of a concern called the St. Louis 
Riding School ; was instrumental in getting it up, got some of his 
friends into it. That failed and then he tried to get up another, and 
issued a circular with comment setting forth the great necessities of 
such a school, etc. etc. He was also secretary of a very worthy insti- 
tution called the Humane Society, and was a member of its execu- 
tive committee. All of the clerical work which attached to this office 
was done by his clerk, already referred to, for which the society 
paid the clerk the sum of $15 per month. Mr. Ehrlich received no 
compensation for his services, they seem to have been for the most 
part advisory—meeting with the other members of the committee, 
receiving reports and giving directions. But they required his pres- 
ence at the office every day at 12 o’clock. It is not difficult to see 
that the duties imposed upon him by this position, however worthy 
and honorable in a gentleman having his own time at his disposal, 
were not compatible with his obligation to give his entire time to 
the work of the defendants. Mr. Ehrlich also, during the Summer 
of 1881, absented himself from his agency in St. Louis for something 
less than two months and went to Minnesota for a Summer vacation, 
to use his own expressive language, a-fishing and mosquito catching. 
These things were done by the plaintiff while employed by the de- 
fendant under the contract in which the plaintiff had agreed to 
devote his entire time and energy to the business of the company, 
and to no other. It appears from the plaintiffs own evidence he did 
not devote his entire time and energy to the defendants’ business, 
and this clearly justifies the defendants in canceling the contract as 
they did in pursuance of the following clause in the contract itself : 
“Should said Ehrlich fail to comply with any of the conditions or 
obligations of this agreement, it may be terminated by said com- 
pany without delay ” unless the defendant, with knowledge of said 
failure had waived the right to terminate the contract because of 
the same—a point hereafter considered. 

The defendants complain in a letter to Mr. Ehrlich of his conduct 
in absenting himself from his agency in order to attend to the busi- 
ness for Mr. Dausman, in New York, but other correspondence 
between the parties sufficiently shows that they would not have been 
captious about his devoting his time to other matters of business, 
if he had worked the territory which they had given him so as to 
produce any substantial results. But he did not do this. During 
the period which elapsed from the making of this contract and the 
revoking of it by the defendants, he and the thirteen agents which 
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he had appointed succeeded in taking only $30,000 of insurance, not 
$30,000 of premiums but policies of the face value of $30,000, and 
during the last five months of his agency, he did not take a single 
risk. In his testimony he endeavored to excuse this, by showing 
that, prior to his accepting the agency under this contract, the com- 
pany had withdrawn from Missouri; that its business in Missouri 
had been neglected and had run down; that it had not dealt fairly 
with its policy-holders, but that it had dogged them with detectives 
and that it had contested claims which ought to have been paid. In 
other words, Mr. Ehrlich in his graphic way endeavored to make it 
appear that the soil of Missouri, in respect of the business of this 
company was an old worn-out field full of stumps and grubs, which 
he had to clear and replenish before he could raise a crop of life in- 
surance business upon it. 

Mr. Harvey, his own witness and actuary, for twelve years in the 
service of the Insurance Department of this State said : “That the 
Aitna stands very high ; that it was not a litigious company with 
its policy-holders ; that it stands as well as any ; that a man ought 
not to have any particular trouble to overcome on account of the 
standing of the company itself in Missouri. 

The plaintiff, according to his own testimony, did not comply with 
another important provision of the contract sued on, as follows :— 

“That he will account to said company on or before the tenth day 
of each month or at any other time when required, for all premiums 
received by him or his agents and remit the amount of the same, 
less suck charges as he is entitled to by this agreement.” This he 
admits he did not do. * * * Again Mr. Ehrlich agrees to furnish 
$250,000 new insurance each year, and if he fails to obtain that 
amount he will pay to the company seventy-five cents for each thou- 
sand which he lacks of furnishing the required $250,000 new insur- 
ance for that year, and a like sum for each succeeding year during 
the term of four years. * * * After the close of the first year the 
amount due the company under this contract from Mr. Ehrlich was 
demanded by letter, but the amount was not remitted to the com- 
pany, neither did Mr. Ehrlich reply to the letter. 

On December 10, 1881, another letter demanding the amount, then 
some three months past due was received by Mr. Ehrlich from the 
company threatening a revocation of his agency unless he remitted 
amount due with his next report. On December 15, 1881, Mr. 
Ehrlich sent his check to the company for $172.50, amount due 
under the contract. 





1884. | fElna Life Ins. Co. vs. Erlich. 389 


Matters stood this way until the 27th of February, 1882, when the 
defendant revoked the plaintiff's agency, and appointed another 
agent in his place. This revocation was made by a letter written by 
Mr. Webster, vice-president of the company on February 22, 1882— 
stating the following reasons for the action of the defendant in 
revoking the contract: “You have not worked the territory as re- 
quired by the terms of your contract ; you have not devoted your 
time exclusively to the business which it required.” It is for the 
damages which the plaintiff claims to have sustained through the act 
of the defendant in thus revoking the contract, that the present 
action is brought. 

I. It seems very clear that the plaintiff, by his own testimony, ex- 
hibiting several substantial breaches of the contract upon his part, 
stated himself out of court, and that the court would have been 
bound, if requested to give a peremptory instruction that there could 
be no recovery ; unless the company by demanding and accepting 
the $172.50, provided by the clause of the contract already quoted, 
waived all the breaches of the contract which the plaintiff had com- 
mitted prior to that time, of which the defendant had knowledge. 
The court instructed the jury that the acceptance of this sum was 
such a waiver. We do not think it was. There is nothing whatever 
in the contract which indicates that the 75 cents per thousand upon 
the annual deficiencies of insurance furnished by the plaintiff under 
$250,000 was to be received by the defendant as a complete dis- 
charge of any and all breaches of the contract which the plaintiff 
might make. If the plaintiff's contention is correct, Ehrlich might 
have sat still for four years, not taking a dollar of insurance, nor ap- 
pointing a single agent, and by paying to the defendant the sum of 
$187.50 at the expiration of each year of the contract, would have 
obliged them to keep the contract in force during that whole period 
and could have prevented them from appointing an efficient agent 
to work the territory. There is nothing in the contract which justi- 
fies such an extravagant pretension. The company had the right on 
the 16th of September, 1881, the date of the expiration of the first 
year of the contract, or upon any day thereafter, to revoke the con- 
tract, and to demand this penalty at the same time. They were not 
obliged to accept the alternative of waiving or losing this rebate 
from the plaintiff’s commissions which the contract gave them, or of 
keeping in their employment an agent who had habitually disre- 
garded his contract by failing to devote his entire time and energies 
to the business, and by failing to make his reports and settlements 
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as required by its terms. The contract allowed them to revoke it 
whenever the plaintiff failed to comply with any of its conditions and 
obligations. 

II. If we are right in the view that the acceptance of this draw- 
back of $172.50 was not a waiver by the defendant of all precedent 
breaches of the contract which had been committed by the plaintiff, 
it becomes pertinent to consider the propriety of the following in- 
struction which the court gave at the request of the plaintiff :— 

“The court instructed the jury that under the agreement between 
the plaintiff and the defendant, the former was required to devote 
only his entire time and energies during business hours to the busi- 
ness of defendant and no other, during those periods the jury may 
find from the evidence the business of life insurance as provided for 
in the agreement could be transacted.” We have perhaps already 
sufficiently indicated the evidence to which this instruction was per- 
tinent. Mr. Ehrlich endeavored to show that most of the out- 
side matters of business which he had been transacting during 
the period while this agreement was in force were transacted out- 
side of business hours. His testimony under this head was not very 
consistent, because he testifies substantially that insurance men have 
no business hours, and in particular, that he had no regular business 
hours, but the credibility of his testimony was, of course, a question 
for the jury. This instruction was also, apparently, designed by the 
plaintiff to leave the jury to find that the period of near two months 
during the Summer of 1881, in which the plaintiff had been away in 
Minnesota, was a period during which the business of life insurance 
as provided for in this contract, could not be transacted. We think 
this instruction was erroneous. We think it was a correct view of 
the contract that it required no more than that the plaintiff should 
“ devote his entire time and energy to the business of said company 
and to no other,” during reasonable business hours, provided that 
he did not absorb his energies and divert his attention with other 
employments carried on outside of business hours. But as to there 
being any particular period or season of the year during which the 
business of life insurance cannot be transacted in Missouri—there is 
no evidence upon that question at all. It is known that many busi- 
ness and professional men go away for needed rest and recreation 
during the hot weather of the Summer ; that the court in St. Louis 
except the probate court, adjourn and take a long vacation during 
that period ; but the court cannot know judicially, nor do we know 
of any principal on which the jury could find that the general agent 
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of alife insurance company could absent himself from his agency 
during a long period of Summer, leaving his office in charge of his 
clerk without prejudice to the interests of his company. If 
the business of life insurance could not be transacted in Missouri 
during this period, that was a fact which plaintiff was called upon to 
show, in order to justify his absence. It might or it might not be 
true. A cotten factor might go away and leave his office in charge 
of a clerk during the months of July and August ; but the same con- 
duct might be ruinous to the business of a banker or broker. A 
judge might adjourn his court and go away for this length of time, 
but the public interests would absolutely require his clerk to remain. 
Our conclusion is that this absence of Mr. Ehrlich’s, a fishing and 
mosquito hunting, during the hot weather of 1881, was prima facie 
a breach of his contract. If it was not so in fact in devolved upon 
him to show it. This he did not do or attempt to do; and it was 
therefore, error to give an instruction to the jury which allowed 
them to find as a fact that it was not. 

III. The learned counsel for the defendant makes the objection 
that the plaintiff sued for the breach of a written contract but was 
allowed to prove a quantum meruit and has recovered, not damages 
which may be supposed to have followed legitimately from any 
breach of the contract on the defendant’s part, but a quantum merutt. 
He was allowed against the objection of the defendant to. give evi- 
dence on the witness stand, that his services to the defendant were 
of the value of $7,000 a year ; and although no other witness whom 
he produced supported this high opinion of his services, although 
Mr. Harvey, the actuary, produced by him as a witness place his ser- 
vice to the defendant at the value of $240. Yet, the defendant be- 
ing a life insurance company the jury seem to have adopted the 
plaintiff's view and rejected that of the plaintiffs expert witness in 
fixing the value of his services. Nothing is better settled under our 
system of pleading than the rule that a party cannot sue upon a 
contract and recover a quantum meruit. But this principle does not 
seem to apply in the present case, because the reasonable value of 
the plaintiff's services and his expenditures in re-establishing the 
defendant’s agency in Missouri were pleaded by him as his damages, 
and a distinct issue was made upon such allegations in the answer of 
the defendant. This will be seen from the following allegations of 
the petition :— 

“Plaintiff further states that as such agent of defendant, it be- 
came necessary in order to re-establish the said agency of defendant in 
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Missouri that he should expend large sums of money, and in such at- 
tempt so to re-establish the same, he did expend his time and sery- 
ices and a large sum of money out of his own funds for the 
benefit of said agency, and that by reason of the acts of defendant 
aforesaid, plaintiff lost the sum of seven thousand dollars, being the 
profit which he would have made by furnishing one million dollars 
of insurance under said contract.” 

This allegation was traversed by the defendant in its answer as 
follows :— 

“ Defendant denies that, as such agent of defendant, it became 
necessary for plaintiff to expend large sums of money, or any sums 
of money in order to re-establish said agency of defendant in Mis- 
souri; and denies that in the attempt to so re-establish said 
agency he did expend his time and services, and denies that in such 
alleged attempt, he did expend a large sum of money or any sum 
of money out of his own funds for the benefit of said agency.” As 
appropriate to the issue thus made and the evidence already stated 
the court instructed the jury as follows, touching the measure of 
damages—the court instructed the jury that if they find for the 
plaintiff they will assess his damages at such sum not exceeding 
$13,151 as they may find from the evidence was the value of plaint- 
iffs. services and time from the 16th day of September, 
1880, until the second day of February, 1882, irrespective of 
the terms of the contract sued on, and the amount of office 
rent and clerk hire paid by plaintiff during said period, and which 
was necessary and proper for the transaction of the business of the 
plaintiff as agent of the defendant, less the amount plaintiff received 
in commissions during said period as agent of defendant at the 
time plaintiff ceased to act as agent of defendant under the contract 
sued on, and any other sum he may have realized from any servic. 8 
rendered to others during ordinary business hours, if any such serv- 
ices were rendered during such hours.” 

If there was any error in admitting this evidence and in giving 
this instruction, so far as it was appropriate to it, it seems to bave 
been cured by the act of the defendant itself in asking for the fol- 
lowing instruction, which, in respect of the point under consider- 
ation proceeds on the very same theory, and is almost identical in 
substance with the preceding, which was given for the plaintiff. 

“The court further instructs the jury that if they find from the 
evidence that plaintiff was wrongfuily discharged by defendant that 
then they can in assessing his damages find only the value of the 
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time and services of pla‘ntiff while working under said contract and 
the reasonable und necessary expense that he incurred in said serv- 
ice, which has caused a loss to plaintiff: and that from the amount 
found as above the jury will deduct all sums which are shown by the 
evidence have been received for services during the time he was em- 
ployed by plaintiff, either in commissions or otherwise from the 
defendant, and all other sums; and if the jury find from the evi- 
dence that the plaintiff incurred expenses unnecessarily and such :s 
were not required for the proper prosecution of the work of said 
agency, then the jury will not allow the same.” 

The court must be presumed to have refused this instruction for no 
other reason than that it had given a similar instruction at the request 
of the plaintiff. The theory then, that the reasonable value of the 
plaintiff's services and the sums which he had expended in re-estab- 
lishing the agency, in the way of office rent clerk hire, etc., constituted 
the measure of his damages, was the theory of both parties made by 
a distinct issue in their pleading, and made by the instructions re- 
quested by both of them. This being so, it is now too late for the 
defendant to abandon this theory or to change front and to ask us to 
put the circuit court in the wrong for trying the cause upon a theory 
which was the defendants’ own theory. See Henley vs. Caunefax, 
49 Mo. 295 ; Harris vs. Hays, 53 Mo., 90 ; Leabo vs. Good, 67 Mo., 
126. The defendant having asked for the instruction given above, 
and having asked for no other instruction on any other theory of the 
measure of damages, must be understood as having adopted be- 
fore the case went to the jury, the plaintiff's theory, and to have 
waived any right to object to the rulings of the court in admitting 
evidence in conformity with that theory. But having made in his 
answer, a distinct issue upon that part of the plaintiff's petition 
which set up this claim of damages, we do not see upon what ground 
we could say in any event, that the court committed error in admit- 
ting evidence appropriate to that issue and in giving an instruction 
appropriate to such evidence. 

The defendant, however, makes certain specific objections to the 
above instructions given for the plaintiff touching points wherein it 
differs from the defendants’ correspond ng instruction refused which 
must be considered. It is claimed that it was error to instruct upon 
any theory that, in case of a finding for the plaintiff, the defendant 
was only to be credited with sums earned by the plaintiff in business 
other than that of the defendant during ordinary business hours. 
This objection is based upon the ground that the plaintiff had 
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agreed in the contract sued upon “to devote his entire time and 
energy to the business of said company ard to no other. “ Whilst of 
opinion, as already stated that this obligation did not extend so far 
as to require him to render services to the defendant outside of rea- 
sonable business hours, we are equally of opinion that it was not 
satisfied by devoting his time to the defendant’s business during 
business hours, if he also devoted portions of his time outside of 
business hours to business for which he received remuneration from 
other parties. To do this in our opinion, was not a faithful compli- 
ance with the terms of the contract. A man has only a given 
amount of energy which he can expend in business in the course of 
each day of twenty-four hours ; and when he agrees to devote that 
entire energy to the service of a particular party, it is not a faithful 
compliance with the agreement for him to waste his energy and 
divert his attention by carrying on other employments outside of 
the ordinary hours of business—a course of conluct which must re- 
duce his capacity to render efficient service during business hours. 
If, under such an engagement, he assumes to render, outside of 
business hours, lucrative services for third parties, his employer is, at 
least entitled to the compensation which he received for those 
services ; under this instruction in connection with the plaintiff's 
testimony the jury were authorized to exclude from consideration 
the $600 which the plaintiff received for attending to the business 
of Mr. Parsons, which he testifies he conducted by correspondence 
outside of business hours, whereas, we think, under a proper view of 
the contract they were entitled to have credit for this sum. An- 
other objection to the instruction under consideration is, that it 
allows the jury, if they should find for the plaintiff, to assess his 
damages at such sum not exceeding $13,151, as they might find 
from the evidence was the value of the plaintiff’s services and the 
amount of office rent ani clerk hire paid by the plaintiff during the 
period beiween execution of the contract and its cancellation by the 
defendant. The objection to this is that it allows the jury to find a 
greater amount of damages than that laid in the petition, it will be 
perceived that the plaintiff lays his damages at the sum of $1,500.00 
less $1,848.15 the amount received by him in commissions, leaving as 
the residue of damages claimed the sum of $13,151.85. But this 
sum of $13,151.85 according to the petition was made up of two 
elements. 1. The sums of money expended in re-establishing the de- 
fendant’s agency in Missouri and the value of his time expended in that 
behalf. 2. The sum of $7,000 “being the profit which he would 
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have made by furnishing $1,000,000 of insurance under said con- 
tract.” How the court excluded all evidence touching this $7,000 
which the plaintiff would have received on insurat.ce which he would 
have obtained if he had been allowed to work for four years under 
the contract on the ground that, as an element of damage, it was too 
remote and speculative—a ground which, it may be observed, if good 
in any case, was clearly so under the evidence in this case. Having 
excluded this element of damage, there remains for the consideration 
of the jury as the damages laid in the petition, nothing in excess of 
the sum of $6,155.85. The jury nevertheless, under this instruction 
brought in the following verdict : “ We, the jury, find for the plaint- 
iff and assess his damages in the sum of eight thousand and five 
dollars ($8,005 00). Less commissions received by defendant, $2,- 
200.00. Less amount in plaintiffs hands, $1,848.15,—leaving $3,956. - 
15.” From this sum the court required the plaintiff to remit $975— 
which the plaintiff did. This remittitur was not sufficient to cure 
the error. It would have taken a remittitur of $1,853.15 to bring the 
limit of damages which had been fixed by the evidence under the 
plea ling. 

IV. This disposition of the substantial questions of the case. The 
other errors assigned by the defendant relate to rulings of the court 
in refusing [specific instructions. We shall consider these in their 
order. 1. There was no error in refusing an instruction asked by 
the defendant which declared that the defendant was entitled to 
credit for ail sums received by the plaintiff for services rendered to 
other parties than the defendant during the time of his services ; 
because the court gave such an instruction at the request of the 
plaintiff. 

2. It is urged that the court erred in refusing the following in- 
struction requested by the defendant : “ The court instructs the jury 
that by the terms of the contract between plaintiff and defendant, 
the plaintiff obligated himself to furnish the defendant with at least 
two hundred and fifty thousand dollars of new insurance each year, 
during the term of four years, and if they believe from the evidence 
that between the 16th day of September, 1880, the date of the con- 
tract, and February 27th, 1882, the date of the termination, the 
plaintiff did in point of fact furnish the defendant with only about 
$30,000 of new insurance and that between the 1st of October, 1881, 
and said 27th of February, 1882, he furnished no new insurance at 
all, then the jury may take these facts into consideration in deter- 
mining whether the plaintiff did devote his entire time and energy 





396 Report of Decisions. | May, 


to the business of the defendant.” We see no error in refusing this 
instruction. Under our system, judges are not allowed to sum up 
the evidence, as under the system which has formerly prevailed and 
which still prevails in the English court of common law. The judge 
may under our system instruct the jury “on any point of law arising 
in the cause,” (R. S. Sec. 3,655) ; but he is not allowed to aid them 
with his opinion as to the bearing of particular evidence. Gilliam vs. 
Ball, 49 Mo., 549. The evidence to which this instruction referred 
was before the jury and its bearings were a proper matter for argu- 
ment by counsel when addressing the jury, but not for an instruc- 
tion from the bench. 


3. Neither did the court commit error in refusing the following 
instructions :— 


“The court instructs the jury that neither the circumstances sur- 
rounding said agency nor the lack of means on the part of said 
Ehrlich would furnish any excuse for his failure to perform the 
duties prescribed by his contract ; and unless the jury find from the 
evidence that said Ehrlich did employ a sufficient number of agents 
to canvass the territory covered by said contract, and did see that 
defendant was represented therein by efficient and active agents, 
then the plaintiff had failed to comply with his contract, and the 
verdict must be for the defendant.” 


There was no evidence to which it was appropriated ; no evidence 
that Ehrlich lacked the means for the proper performance of the 
duties prescribed by the contract ; no evidence that he had not ap- 
pointed a sufficient number of agents to canvass the territory ; in 
fact, in this and other important particulars the defendant seemed 
to allow this suit to go as an undefended case. 


4. The same may be said of the following instruction :— 

“The court instructs the jury that the employment of one or even 
several canvassers and agents in said territory by said Ehrlich would 
not be a sufficient discharge of this provision of the contract, unless 
the jury should be satisfied that there were enough of them in num- 
ber and efficiency to procure the reasonably efficient prosecution of 
the business of defendant throughout the State of Missiouri, except- 
ing Jackson County.” 

There was evidence that the plaintiff had appointed thirteen can- 
vassers to work the territory in Missouri, outside of Jackson County. 
There was absolutely no evidence tending to show that this was not a 
sufficient number, and we do not know on what principle a jury, un- 





1884. ] First National Bank vs. Lancashire Ins. Co. 397 


informed by any evidence upon the question, were entitled to say that 
the number which the plaintiff had appointed was not sufficient. 

If we are right in these views, it results that the judgment of the 
circuit court ought to be reversed and the cause remanded. All the 
judges concurring, it is so ordered. 


ABSTRACT OF DECISIONS IN LOWER COURTS. 


Title in Cotton Under Oral Understanding. 


District Court of Ellis County, Texas. 


FIRST NATIONAL BANK OF WAXOHOCHIE, TEXAS, 
v8. 


LANCASHIRE INS. CO.* 


Anopen policy insured goods, their own or held in trust, or on commission, and 
was assigned toa bank. An insurance on cotton was indorsed on the book at- 
tached to the policy bought by one King and paid for by the bank, with a 





*In further explanation of this case, it is proper to state that S. W. 
King, owner of the cotton, had $12,500 insurance in ‘his own name in the 
following companies: Western, of Toronto, Liverpool & London & Globe, 
Factors & Traders’, Crescent, N. O. Ins. Association, Fire Association, of 
Philadelphia, and Lancashire. The value of cotton insured was $14,122, 
and the loss was adjusted at $9,345. 

The policies were all subject to the average clause. 

King and the bank claimed at first that the $6,000 entry under the bank’s 
open policy (sued on) was intended to cover King’s cotton concurrently 
with policies in his name, so as to make his total] insurance $18,500 instead 
of $12,500. All the companies excepting the Lancashire, refused to pay 
more than their pro rata of the loss on the basis of $18,500 insurance ; but 
they made an agreement with the bank (to which King had assigned all his 
policies), to pay additional on the basis of $12,500 insurance, in event of 
the bank’s failure to recover from the Lancashire on the $6,000 entry. 
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verbal understanding that |the latter should be repaid as ‘the cotton was 
sold, and that as it was shipped bills of lading should be taken either in 
the name of the bank or indorsed to it. 


— That the policy did not cover the cotton, the bank not having title 
thereto. 


Held, That oral evidence could not be introduced to vary the plain language of 
the contract 


S. C. McCormick, for Plaintiff. 


Rarxey & Groce, for Defendant. 


On October 14th, 1882, the Lancashire Ins. Co. issued to Patrick 
MeMillan & Co., a banking firm of Waxohochie, Texas, an open pol- 
icy of insurance by which it agreed to insure said firm from loss or 
damage by fire, ‘On goods, wares, merchandise, produce or other 
property, * * * their own or held by them in trust or on 
commission, or sold but not delivered,as should be indorsed and 
specified in the book attached to said policy, and for such amounts 
in such storehouses and places, and at such rates of premium as 
should he approved and so indorsed in said book by one of the offi- 
cers of said company or its legally authorized and commissioned 
agents at Waxohochie, Texas. No entry to be binding on the company 
until countersigned by the agents of the company. * * * * * 

On October 9th, 1883, this policy with the consent of the company 
was assigned to the First National Bank of Waxohochie, Texas. 

On November Ist, 1883, insurance to the amount of $6,000 on cot- 
ton in bales at Farley’s cotton yard in Waxohochie, was indorsed in 
the book attached to said policy, and the entry was countersigned 
by the agents of the company and the agreed premium paid. 

The cotton intended to be covered by this entry was purchased 
by one King and paid for by the bank under a verbal understand- 
ing that when the cotton was sold the bank should be repaid, the 
amounts by it advanced to purchase the same, and ‘that as the cot- 
ton was shipped out the bills of lading should be taken either in the 
name of the bank or in the name of King, and indorsed to the 
bank. Until sold or shipped the cotton was held at Farley’s cotton 
yard for King, he holding the cotton-yard receipts and the bank be- 
ing neither in actual possession of the cotton nor holding any writ- 
ten evidence whatever of title thereto. 

This cotton burned within the time specified in said entry, and the 
company declining to pay the loss, suit was instituted wherein the 
foregoing facts in substance were averred, and it was further al- 
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leged that at the time said entry was made the agents of the com- 
pany were fully aware of the nature and extent of the bank’s 
interest in said cotton and with such knowledge represented to the 
bank that such entry would effect valid insurance on the cotton in 
its favor. Thatthe bank relied on such representations in making 
said entry, and but for them would have taken out other insurance 
of said property and would not have attempted to insure the same 
nnder said open policy. Wherefor an estoppel was claimed, ete. 

It was further alleged that this was one of numerous transac- 
tions of a like character between the bank and the company through 
its agents, of which, from time to time, cotton in which the bank 
was interested as in this, had been entered on the book attached to 
said policy, the company receiving its premiums therefor, with full 
knowledge of all the facts. It was further averred that by a uni- 
form, well settled and recognized usage and custom between banks 
and insurance companies in Waxahochie, extending over a number 
of years, cotton in which banks were interested as was plaintiff in 
this, was held and considered the banks “own” within the meaning 
of that word as used in said policy of insurance, and was properly 
insurable as the bank’s “own.” 

To plaintiffs petition defendant demurred, assigning as causes, 
that said petition stated no cause of action. That the interest of 
plaintiff in said cotton was not covered by the words of said policy ; 
that by said petition it was sought to form a basis for the introduc- 
tion of parol evidence to vary the plain meaning of unambiguous 
words in a written contract ; that the acts of defendant’s agents, and 
the usage and custom ulleged, were insufficient to estop defendant 
from insisting on a construction of said contract according to the 
plain meaning of its words. 

The cause came on to be heard on said demurrers before the Hon. 
George N Aldrige, district judge, at the February term 1884, of the 
district court for Ellis County, Texas, said demurrers were each and 
all sustained by the court and plaintifi’s petition dismissed. 


The court in rendering judgment held :— 


ist. That the interest of plaintiff in the cotton burned, while an 
insurable one, was not covered by the wording of plaintiff’s policy. 


2d. That the words of said policy were of plain-and unambiguous 
meaning, and of their meaning plaintiff was bound to take notice, 
and would not be heard to say that it was deceived in respect 
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thereto by any representations of defendant’s agents ; that in law 
plaintiff could not have been so deceived, and without deceit there 
could be no estoppel as to defendant. 


3d. That the words used in the policy being plain and unambigu- 
ous and of well-recognized legal signification, the proof of usage‘or 
custom would not be heard to change or vary such legal meaning. 





